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JUDGE LYNN M. EGAN

Judge Lynn M. Egan became a Cook County Circuit Court judge in 1995 and has served
in the Law Division for over 18 years. She has presided over high volume motion cails, an
individual Commercial Calendar, an individual General Calendar and bench and jury trials. She
is currently the only Cook County judge assigned to a General individual Caiendar in the Law
Division, which includes every type of case filed in the Division, specifically including personal
injury actions such as medical & dental malpractice, product liability, infliction of emotional
distress, defamation/slander, premises liability, construction & motor vehicie accidents, as well
as commercial disputes such as breach of contract, fraud, conspiracy, breach of fiduciary duty,
wrongful termination, employment discrimination and legal & accounting malpractice. She
manages these cases from time of filing until final disposition, including all motion practice, case
management, settiement conferences and trials. Additionally, Judge Egan is committed to
assisting parties with the voluntary resoiution of cases. As a result, hundreds of cases pending
on other judges’ calls in the Law & Chancery Divisions & the Municipal Districts are transferred
to Judge Egan each year for settiement conferences and she has helped facilitate settlements
totaling over 250 million dollars.

Judge Egan has ailso served as a member of several llinocis Supreme Court
Committees, including the Executive Committee, Discovery Procedures Committee, Civil Justice
Committee and Education Committee. She has also been a faculty member at dozens of judicial
seminars throughout the state, including the annual New Judges’ Seminar, regional conferences
and the mandatory Education Conference. She has authored numerous articles on subjects
such as discovery, requests to admit, restrictive covenants, Day-In-The-Life fims, directed
verdicts, jury selection & instructions, Dead Man's Act, Supreme Court Rule 213, expert
witnesses, reconstruction testimony, court ordered medical exams, attorney-client/work product
privileges, sanctions and damages. She also serves as a mentor for new judges and was
recently appeinted to the lllinois Courts Commission, a seven-member panel responsible for
rendering final decisions on matters of judicial discipline.

Judge Egan has served on Bar Association committees and Boards of Directors and has
been a frequent speaker at Bar Association seminars. She has taught law school classes and
judged trial & appellate advocacy competitions. in 2012, she became a registered CLE provider
through the lilinois MCLE Board and provides free CLE seminars for attorneys and judges every
month. Since her monthly seminar series began in August 2012, Judge Egan has awarded over
7.500 nours of CLE credit to lllincis attorneys.

Prior to joining the bench, Judge Egan was an equity partner at Hinshaw & Culbertson,
where she focused her practice on medical negligence cases. In addition to trial work, she
argued before the lliinois Supreme Court on a matter of first impression in the country in Cisarik
v._Palos Community Hospital. Simitarly, during her earlier career in the Cook County State's
Attorney’s Office, she worked in the criminal and juvenile divisions and argued before the lllinois
Appellate and Supreme Courts on matters of first impression in ilinois.




JUDGE THOMAS MORE DONNELLY

Judge Donnelly joined the bench in 2000 & serves as an Assaciate Judge of the Circuit
Court of Cook County, assigned to the First Municipal District where he currently
presides over a civil jury call. He previously presided over criminal jury trials from 2008-
2009. Since becoming a judge, he has presided over hundreds of jury trials. In
September 2012, he authored an opinion in a highly publicized First Amendment case
involving the Occupy Chicago protests: City of Chicago v. Alexander. He also
spearheaded the development of three court programs to assist self-represented
litigants: CBA Summary Suspension Volunteer Program, the CARPLS Consumer-
Collection Seif-Heip Desk, & the CBA Municipal Court Pro Bono Panel Program.

Judge Donnelly also chairs the lllinois Supreme Court's Judicial Education Committee,
which conducts all judicial education for both trial and appellate judges in illinois. He
chaired the Advanced Judicial Academy at the University Of lllinois Law School in June
2013 and chaired the editorial board for the lllinois Judicial Benchbook for Civil Law &
Procedure for four years. He alsc served on the illinois Supreme Court Committee on
Criminal Jury Instructions for eight years.

Before becoming a judge, he clerked for the Honorable Mary Ann McMorrow & served
as an assistant public defender for thirteen years. He serves on the llinois Judicial
Ethics Committee and has chaired both the CBA Professional Responsibility Committee
and the lllinois State Bar Association Standing Committee on Professional Conduct. He
coauthored an online annotation of lllincis Legal Ethics for Cornell Law School and
served as the Reporter for the lllinois Supreme Court Committee on Professional
Responsibility (1996-2000).

Judge Donnelly has taught at Loyola Law School since 1987 & has directed the Philip
H. Corboy Trial Advocacy Feilowship since 1995. He currently teaches lllinois Litigation
at Loyola and has taught llinois Tax Litigation & Procedure, Professional Responsibility,
and Criminal Procedure at Loyola. He is a past recipient of the St. Robert Bellarmine
Award for a distinguished young alumnus and is an honorary member of Loyola's Circle
of Advocates.

Judge Donnelly has also taught trial advocacy at the University Of Chicago Law School
in the Mandel Legal Aid Clinic and has lectured at Washington and Lee Law School,
Marquette Law School & DePaul Law School. He has also authored numerous articles
and is the recipient of the Catholic Lawyers Guild of Chicago 2014 Catholic Lawyer of
the Year Award.
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Judge Diane M. Shelley was elected in 2006 from Cook
County’s 5th Judicial Subcircuit, and retained in 2012 after
practicing law for approximately twenty-five years.
Immediately prior to becoming judge, she was head of litigation
at the Metropolitan Water Reclamation District; litigating and
managing personal injury cases, canstruction contract disputes,
environmental violations, and the Deep Tunnel Project. She
conducted hundreds of jury trials in the First Municipal Division
befare being assigned to the Law Division Jury Trial Section.
Judge Shelley is the Treasurer of the lllinois Judges Association
and former Chair of the lllinois Judicial Council. She is a
member of numerous bar associations and civic arganizations.
She is a member of the Special Supreme Court Advisory
Committee on Justice and Mental Health Planning.
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LIVING WITH A SIX PERSON JURY
by
Judge Lynn M. Egan
November 20, 2015

. WHAT HAPPENED?

Public Act 98-1132 was signed into law by former Governer Quinn on December 19,
2014 and took effect June 1, 2015. As publicized, it reduces the number of jurors in civil
cases from 12 to six. As a result, the Code of Civil Procedure now expressly states, “all
jury cases shall be tried by a jury of 8. 735 ILCS 5/2-1105(a)(West 2015).

The Act also affected the statutory provision which governs juror fees. Specifically,
section 4-11001 was amended to provide that grand and petit jurors shail be paid $25
for their first day of service and $50 for every day thereafter, “or such higher amount as
may be fixed by the county board.” 55 ILCS 5/4-11001(West 2015).

Additionally, the amended statute now provides that “if alternate jurors are requested,
an additional fee established by the county shall be charged for each aiternate juror
requested.” 735 ILCS 5/2-1105(b)(West 2015).

NOTE: Aithough the effective date of the change was June 1, 2015, the Act expressily
notes that any party that paid for a jury of 12 prior to the effective date may still obtain a
jury of 12 upon proof of payment.

il.  LEGISLATIVE CONTEXT

While the Act originated in the Senate as SB 3075, its substance is the product of
House Amendments 1 & 2, which were filed on November 25, 2014. The biil was
originally sponsored by Rep. Kelly Burke (D) and assigned to the House Judiciary
Committee, where a hearing was held. Testimony in support of the change was
obtained from the lllincis Trial Lawyers Association and passed in the House on
December 2, 2014. Sen. John Mulrce (D) subsequently sponsored the Senate bili,
which was assigned to the Executive Committee. Another hearing was held which again
included testimony from the lilinois Trial Lawyers Association. The Senate approved
House Amendments 1 & 2 on December 3, 2014.

. WHAT DID NOT CHANGE?

Even though the number of jurors has been cut in haif, the cost of demanding a six-
person jury in Cook County remains the same as the prior cost for demanding a 12-
person jury: $230.

CAUTION: The new statute does not specify the cost for alternate jurors. Instead, it
provides that “if aiternate jurors are requested, an additional fee established by the




County shall be charged for each alternate juror requested.” 735 IL.CS 5/2-1105(West
2015). Importantly, the county Clerk’s office does not set this fee. Rather, the County
Board determines the fee for alternate jurors. As of November 9, 2015, according to Ms.
Melissa Ford, 1** Deputy General Counsel with the Cook County Clerk’'s Office, the
County Board has not yet determined this fee so the Clerk’'s Office is currently
approving demands for alternate jurors at no extra charge. The DuPage County Board
has also not yet set this fee, but the DuPage Clerk’s Office will not process demands for
alternates until it does so. In Will County, the fee has been set at $250.00 for each
aiternate and in L.ake County, the fee is $175.00 per alternate.

Additionally, the number of peremptory challenges remains unchanged. Specifically, the
Code of Civil Procedure still provides as follows:

§2-1106. Peremptory challenges — Alternate jurors. (&) Each side shall be
entitled to 5 peremptory challenges. If there is more than one party on any side, the
court may allow each side additional peremptory challenges, not to exceed 3, on
account of each additional party on the side having the greatest number of parties. Each
side shall be allowed an equal number of peremptory challenges. If the parties on a side
are unable to agree upon the allocation of peremptory challenges among themselves,
the allocation shall be determined by the court.

(b} The court may direct that 1 or 2 jurors in addition to the regular panel be impaneled
to serve as alternate jurors. ***If aiternate jurors are called each side shail be ailowed
one additional peremptory chailenge, regardless of the number of alternate jurors
called. The additional peremptory challenge may be used only against an alternate
juror, but any unexercised peremptory challenges may be used against an altemate
juror.” 735 IL.CS 2/2-1106(a) & (b)(West 2015).

NOTE: The statute governing the manner in which jurors are passed upon and
accepted also remains unchanged. Thus, even though only six jurors wiil be selected,
705 ILCS 305/21 still provides that, "the jury shall be passed upon and accepted in
panels of four by the parties, commencing with the plaintiff. Alternate jurors shall be
passed upon separately.”

SMALL CLAIMS: Supreme Court Rule 285 remains unchanged, meaning parties in
small claims cases can still demand a 12 person jury. The cost of such a demand also
remains unchanged at $25.00.

V. WHATIS THE IMPACT?

Several studies suggest that any significant reduction in the number of jurors decreases
diversity of the jury and impacts the deliberative process. Specifically, some authors
believe that dissenting jurors are less likely to articulate their views when the jury is
comprised of only six people, the ability to accurately recall evidence may decline and
the overall quality of deliberations declines. The studies also suggest that the
deliberation time of six person juries is shorter and that such juries are less likely to




deadlock. See, “Does Jury Size Matter? A Review of the Literature,” by Nicole L.
Waters, PhD (The National Center for State Courts, August 2004) & “A Meta-Analysis of
the Effects of Jury Size,” by Michael J. Saks & Mollie Weighner Marti, Law & Human
Behavior, Vol 21, No. 5, 1997.

Thus, the challenge for the bench and bar is to recognize the potential impact on the

deliberative process and determine ways to protect and enhance our jury trial system so
that it remains representative of our communities and beneficial to all litigants.

V. HOWDOES IT COMPARE?

There is significant variability across the country, as reflected at Tab 1, but the
differences can be summarized as follows:

¢ Federal Court requires a minimum of 6 jurors and no more than 12.

e A maijority of states define a jury as being comprised of 12 jurors, but permits the
parties to stipulate to less than 12."

o Five states define a jury as having six jurors, but permit the parties to demand
twelve.?

» Two states require twelve jurors without permitting the parties to agree to fewer
than this number.’

¢ Seven states, including lllinois, define a jury as six jurors and do not allow the
parties to demand more *

VI, CIVIL JUSTICE COMMITTEE

in order to enhance the jury trial system and adjust to six person juries, the lllinois
Supreme Court Civil Justice Committee has been authorized by the Supreme Court to
undertake a comprehensive project to study and analyze civil jury trials throughout the
state, much like the Seventh Circuit American Jury Project that was conducted between
2005 and 2008. That project was premised on the fundamental belief that our jury trial
system needs to be preserved and juror participation enhanced, and sought to identify
best practices that support the system. Aithough the Seventh Circuit project tested
numerous concepts, it aiso specifically examined the difference between twelve and six-
person juries.

Although the Seventh Circuit project concluded that civil juries should have twelve
members whenever practical, the lllinois Supreme Court Civil Justice Committee has
not, and will not, take a position on this issue given the newly enacted law reducing the

' Algboma, Alaska, Californio, Howaii, Ideha, Kgnsos, Kentucky, Lovisiong, Massachusetts, Minnesota, Missouri,
Mantono, Nebrasko, North Caraling, Pennsylvania, South Caroling, Sguth Dokota, Tennessee, Texas & Vermant.

: Delgware, New Jersey, New Mexico, Wiscansin & Wyoming.

* Mississippi & New Hampshire.

‘ Cannecticut, Flarido, Hlinois, Marylond, New York, Rhode Island & Washingtan.
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number of jurors to six.” Instead, the sole charge of the Iliinois Civil Justice Committee is
to identify ways to enhance our civil jury trial system as it currently exists. Specifically,
the Committee will examine the use of preliminary jury instructions, interim statements
by counsel to the jury, the appropriate number of peremptory challenges and ways to
enhance jury deliberations.

The initial phase of the project will compile specific data from jurors, lawyers and judges
from al! civil jury trials across the state of llinois. The Committee recently completed
drafting questionnaires, which were approved by the lllinois Judicial Conference last
month. A copy of the juror questionnaire is attached at Tab 2.

VI, UNANSWERED QUESTIONS

e  What if suit was filed before June 1, 2015, but defendant is not served until
after that date; can the defendant still demand a twelve-person jury?

e What if the judge orders use of alternates, rather than the parties — who pays
the cost? How do the Clerks' Offices monitor the use of alternate jurors?

« s it constitutional? Historically, the Seventh Amendment's guarantee of the
right to a civil jury trial was thought to require twelve members. Thompson v.
Utah, 170 U.S. 343 350 (1898). However, in 1973, the U.S. Supreme Court
held that a federal civil jury with less than twelve jurors was constitutional.
Colgrove v. Battin, 413 U.S. 419 (1973). Since that decision, there has been
extensive analysis of the effects of reducing juror numbers, leading to
extensive criticism of the Colgrove decision. In fact, in 1978, the U.S.
Supreme Court conceded the superiority of twelve-person juries, but found
they were not constitutionally mandated. Ballew v. Georgia, 435 U.S. 223,
237-238 (1978).

Vill. PRACTICAL TIPS

» Ungerstand the proper scope of voir dire so you can make the most of it
Although Supreme Court Rule 234 expressly cautions that “questions shall
not directly or indirectly concern matters of law or instructions,” the purpose of
voir dire to is obtain enough information about prospective jurors’ beliefs “so
as to allow removal of those members of the venire whose minds are so
closed by bias and prejudice that they cannot apply the law as instructed.”
People v. Rinehart, 2012 IL 111719, | 16-17. Thus, although attempts to
indoctrinate jurors are strictly forbidden (Rub v. Consolidate Rail Corporation,
331 IL.App.3d 692, 771 (1% Dist, 2002)), questions about specific dollar
amounts are permissible (DeYoung v. Alpha Construction Company, 186
. App.3d 758 (1% Dist., 1989)), as are case-specific inquiries. See, Duncan v.

* importantly, the majority of lawyers and judges who participated in the Seventh Circuit project felt that the
fairness of the trial process wos unaffected by the number of jurors imponeled.
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Peterson, 408 Ilil.App.3d 911, 923 (2d Dist., 2010)(*where religious affiliation
is relevant fo potential prejudice, subjects related to religious affiliation are
proper subject of inquiry.” Accord, Village of Plainfield v. Nowicki, 367
I.App.3d 522 (3d Dist, 2006)(verdict reversed after trial court refused to
question venire in DUI case whether they drank alcohol socially or had any
religious or moral opinions about aicohol consumption.); Thomhill v. Midwest
Physician Center, 337 Il App.3d 1034, 1044-1045 (1°' Dist., 2003)(questions
about terminating a pregnancy because fetus had genetic defect);, Grossman
v. Gebarowski, 315 /. App.3d 213 (1 Dist., 2000)(attorney should have been
allowed to ask questions about pedestrians who cross the street outside the
crosswalk.).

o Do not resist the opportunity to allow jurors to ask questions of witnesses
pursuant to Supreme Court Rule 243. It provides invaluable feedback before
the proofs are closed!

e |If the jury raises questions during deliberations, encourage the judge and
opposing counsel to provide substantive answers. Such questions represent
an opportunity to continue your advocacy. Just as importantly, providing
substantive answers to questions during deliberations is required by law. See,
People v. Millsap, 189 Ill.2d 155, 160 (2000)(“The general rule when a trial
court is faced with a question from the jury is that the court has a duty to
provide instruction to the jury when the jury has posed an explicit question or
requested clarification on a point of law ansing from the facts about which
there is doub! or confusion.”). This rule applies in both criminal and civil cases
(Van Winkle v. Owens-Comning Fiberglfas Corporation, 291 1ll. App.3d 165, 172
(4" Dist., 1997)). it also applies even when the jury was properly instructed in
the first instance. Hojek v. Harkness, 314 lil. App.3d 831, 835 (1% Dist., 2000).
Significantly, simply referring jurors back to the original instructions may
actually amount to an abuse of discretion because such a response can be
“in effect, no response at all.” Van Winkle, supra at 173. Of course, it is
essential that all parties, and courtroom personnel, understand the
appropriate procedure when questions arise during deliberations. See, “Jury
Questions During Defiberations,” attached at Tab 3.

¢ Get invoived in the efforts to preserve and enhance our civil jury trial system!
It has been under attack for many years and is a diminishing method of
dispute resolution. According to the Administrative Office of the illinois Courts,
the total number of Law Jury cases filed throughout the state in 2013 was
248,302.° Yet, only 1,059 of those cases were resolved by a jury verdict. See,
Tab 4. Significantly, Cook County accounted for the bulk of those cases.
Specifically, 197,776 of the total filings were in Cook County and 710 of the
1,059 jury verdicts were in Cook County. /d.

® 2013 represents the mast current comprehensive statistics availoble from the AOIC.
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| STATUTE/RULE # OF JURORS OPTION TO
| ) INCREASE
' FEDERAL Fed. R. Civ. P. 48 | Atleast 6, but no
L more than 12 Yes
ALABAMA AL. R Civ. P. 48 12 but may . The Rule is an option
o stipulate to less | to decrease from 12
ALASKA AK R. Civ. P. 47(f) | 12 but may The Rule is an option
L | stipulate to less to decrease from 12|
ARIZONA AZ. R. Civ. P 48 8 but may The Rule is an option
stipulate to less, to decrease from 8.
but no fewer than
3
' ARKANSAS AR R. Civ. P.48 [ 12 but may The Rule is an option
% ) stipulate to less to decrease from 12
. CALIFORNIA Cal. Code of Civ. | 12 but may The Rule is an option
P.§ 220 | stipulate to less | to decrease from 12
COLORADO C.R.S. §13-71-103 : 6 but may No The Rule is an
i | stipulate to less | option to decrease
; but not fewer than | from 6
3 i
CONNECTICUT i CT Stat. §52-2159 | 6 No. |
' DELAWARE Del. Super. Ct. 6 unless demand | Yes. Parties may
‘ 7 Civ. R. 38(d), 48 12 demand 12.
- FLORIDA Florida Statutes 6 No.
: , - §69.071 L
"GEORGIA "0.C.G.A.§15-12- | 12 in Superior " Only for cases tried in
122 Court, 6 in State | the State court
court but may (dispossessions,
demand 12 if misdemeanors, and
‘ damages greater | traffic) over $25,000.
i _ i than $25,000
 HAWA HI. R. Civ. P.48 | 12 but may | The Rule is an option
| stipufate to less | to decrease from 12
"IDAHO ID. R. Civ. P. 48(a) | 12 but may I The Rule is an option
o ) stipulate to less to decrease from 12
ILLINOIS 735 (LCS 5/2- 6 No
1105(b) »
- INDIANA IN. R. Civ. P. 6 but may No. The Rule is an
47(a), 48 stipulate to less option to decrease
o from6.
IOWA IAR. Civ. P. 8 No.
1.915(9), 1.917(2) |
- KANSAS KSA §60-248(a) 12 but may The Rule is an option
stipulate to less to decrease from 12 |
KY Rev. Stat. ' 12 but may The Rule is an option

KENTUCKY

!
f
o

§29A.280

stipulate to less

tc decrease from 12,

1




but not fewer than
6

LOUISIANA

CCP 1761 12 unless parties | The Rule is an option
o i agree to 6 to decrease from 12
| MAINE ' ME R. Civ. P. 8or9 No.
B §1204(1):
_MARYLAND MD. R. 2-511 ' 6  No.
- MASSACHUSETTS | MA R. Civ. P.43 12 but may The Ruie is an option
stipulate to less to decrease from 12
MICHIGAN ' Revised 6 but may No. The Ruie is an
1 - Judicature Act of  stipulate to less option to decrease
| 1961, §600.1352; from 6.
M. R Civ. P. :
2.511(B)
MINNESOTA MN. R. Civ. P. 48 | A mnimum of 6 Yes.
but no more than
: — 12 o
- MISSISSIPPI MS. R. Civ.P. 48 |12 No option to decrease
i t0 6.
' MISSOURI MRS §494.490 12 but may The Rule is an option
i stipuiate to less, to decrease from 12,
but no fewer than | but no fewer than 8.
- 8
' MONTANA 'MTR Civ. P. 48 | 12 but may The Rule is an option
? stipulate to less | to decrease from 12
 NEBRASKA ' Neb. Const. Art. I, | 120r6 The Rule is an option
é " sec. 6 to decrease from 12 to
' 6.
* NEVADA NV R. Civ. P. 48 8 but parties may | No. The Rule only
i agreeto 4 permits an 8 or 4
person jury.
| NEW HAMPSHIRE _ N.H. Const Art. 20 | 12 No.
' NEW JERSEY Rule 1:802(b) - 6 but parties may | Yes.
o demand 12
NEW MEXICO NMRA 1-038(B) 6 but parties may - Yes.
) demand 12
- NEW YORK NY. CVPLAWSE |6 No.
4104
~NORTH CAROLINA | N.C.GSR 48 12 but may The Rule is an option
| N . stipulate to less to decrease from 12. |
| NORTH DAKOTA N.D. R. Civ. P. 48 | 6 but may Yes but only up to @
1 demand 9 jurors.
- OHIO ' OH R. Civ. P 37(B) | 8 but may No. The Rule is an
‘ ' demand less option to decrease
: o ; o from 8.
- OKLAHOMA 112 Okl. St. § 5561 | 12if $10,000 or No.




more, 6 if less
than $10,000.

"OREGON

ORCP 56

12 if $10,000 or
more but may
stipulate to less; 6

' The Rule is an aption
- to decrease from 12

and there is no option

|
|
|

if less than to increase or
$10,000. decrease from 6 if
) ) | less than $10,000.
PENNSYLVANIA | Pa Const A 1,§ | 12 but may The Rule is an option |

6; Pa. R.CP. stipulate to less to decrease from 12.
1007.1
- RHODE ISLAND Rl Gen. Laws §9- | 6 No.
- 10-11.1 |
"SOUTH CAROLINA _ SCRCP 48 12 but may The Rule is an option

stipulaie to less

to decrease from 12,

' SOUTH DAKOTA SD Codified Laws | 12 but may The Rule is an option
} § 15-6-48 stipulate to less to decrease from 12.
| TENNESSEE TN. R Civ. P.48 | 12 but may The Rule is an option
stipulate to less to decrease from 12
TEXAS Tex. Gov't Code § | 12 but may The Rule is an option
62.201 stipulate to less to decrease from 12 |
UTAH | Utah Code §78B- | 8 but may No. The Rule is an
- 1-10(1)(e); §78B- | stipulate to less, 4 | option to decrease
+1-10(2) | if damages less  : from 8.
. than $20,000
VERMONT "V.R.C.P. 48 " 12 but may The Rule is an option
’ ~__sfipulate to less to decrease from 12.
VIRGINIA Code of VA §8.01- | 7 but may request | Yes.
359(A) a "Special Jury” of
‘ 12
WASHINGTON RCW 3.50.135 6 No
WEST VIRGINIA WV R Civ. P. 48 | 6 but may No. The Rule is an
stipuiate to less option to decrease
. B from 6.
' WISCONSIN Wi stat. § 6 but may Yes.
; 756 06(2)(b) demand more,
_ _ not to exceed 12
WYOMING WY Statutes § 1- | 6 but may Yes.
11-119 demand 12
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Juror Questionnaire

You have Just served as a juror in one of the trials involved in an important study of jury trials. To
complete the study, the jurors, attorneys, and judge in this trial are being asked to complete
questionnaires. Itis very important to have your response. Experiences can differ, and we want
to hear from every juror in order to have a thorough understanding of how the jury system is
working.

Some of the gquestions ask for your opinions. There are no right or wrong answers to these
questions. We are interested in your honest opinions and reactions. Your participation is
completely voiuntary, and all of your individual answers will be kept confidential. Do not write your
name or other identlfying information on this questionnaire.

For some of the questions, you will be asked to circle a number from 1 to 7 that best refiects your
views and experiences. For example, if we ask you “How easy or difficuit was it for you to travel to
the courthouse?" and you found it very easy to travel to the courthouse, you would circlealor2
for this question. If you found it very difficult to travel to the courthause, you would circle a8 or 7.
If your experience was not $0 extreme, you would use numbers closer to the middle of the scale.
if you have no opinion, or an evenly balanced opinion, then you would circle a 4.

EXAMPLE: How easy or difficult was it for you to travel to the courthouse?

Very Very
eassy 1 2 /3\\ 4 5 6 7 difficult

\_/

THIS QUEST!ONNAIRE IS DOUBLE-SIDED, SO PLEASE MAKE SURE TO COMPLETE ALL
APPROPRIATE PAGES.

Thank you for your time and cooperation in completing this survey. We are very grateful for your
participation in this important study.

PLEASE TURN OVER FOR PAGE 2.




PLEASE COMPLETE THIS QUESTIONNAIRE INDIVIDUALLY. DO NOT DISCUSS THE QUESTIONS OR
YOUR ANSWERS WITH YOUR FELLOW JURORS. WE ARE INTERESTED IN YOUR PERSONAL
OPINIONS.

Overview of the Trial
1. What was your overall leve| of satisfaction with the trial process?

Not at all Very
satisfied 1 2 3 4 5 B 7 satisfied

2. How complex was the evidence presented at trial?

Not at all Very
gomplex 1 2 3 4 5 6 7  complex

3. How clearly was the evidence presented in this trial?

Not at all Very
ciearlyl 2 3 4 5 6 7 clearly

4. How difficult or easy was it for jurors 1o understand the evidence in this trial?

Very Very
easy 1 2 3 4 5 4] 7 difficult

5. How difficult or easy was it for jurors to understand the law in this trial?

Very Very

easy 1 2 3 4 5 3] 7 difficult
Number of Jurors
6. How many jurors were on your jury at the end of your deliberations? jurars

6A. Did all of the jurors on your jury contribute to your deliberations?

] Yes [J No

6B. If no, how many of the jurors contributed to your deliberations? jurors

PLEASE PROCEED TO PAGE 3.




6C. Did any one juror dominate the deliberations of the jury?

[ Yes (0] No

6D. What was your opinion of the number of jurors on your jury?

O Too few [ The right number [ Too many

Preliminary Jury Instructions

78B.

7C.

70.

7E.

How helpful, if at all, were the instructions the judge gave you at the beginning of the trial
regarding the legal issues you had to decide in this case?

Not at all Very
helpful 1 2 3 4 5 8 7 helpful

How was the length of the instructicns the judge gave to you at the beginning of the trial
regarding the legal issues you had to decide in this case?

Too Too
short 1 2 3 4 5 6 7 long

How was the timing of the instructions the judge gave to you at the beginning of the trial
regarding the legal issues you had to decide In this case?

Given at most Given at most
inappropriate time 1 2 3 4 5 6 7 appropriate time

Did the judge’s instructions inglude instructions about not using social media?
[ Yes O No

Did the judge's instructions include instructions abeut not searching for information about
the case on the internet?

(1 Yes (] No

PLEASE TURN OVER FOR PAGE 4.
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7F. Did the judge’s instructions include instructions about not talking to others about the case?
[ Yes ! No

7G. If you answered yes to 7D, 7E, and/or 7F, do you agree with those instructions?

{a) Not using social media O Yes 1 No
(h) Not searching for information about the case U Yes 0 No
(¢} Not talking to others about the case 1 Yes U No

IF THE JUDGE DID NOT GIVE PRELIMINARY SUBSTANTIVE INSTRUCTIONS, PLEASE ANSWER
QUESTION 8.

8. Would you have liked for the judge to give instructions to you at the beginning of the trial
explaining the legat issues that you had to decide in the trial?

O Yes O No

Jury Selectlon Questlonnalre

You may recal! being asked questions in the courtroom at the beginning of this triai as part of the
jury selection process. In some trials, some of these questions are asked in the form of a written
guestionnaire rather than being asked out loud by the judge or the attorneys in the courtroom.

gA. Which of the foilowing statements best describes the length of the jury selection
questionnaire used in this trial?

{0 Toa short [ About right {1 Toe long

9B. Many of the questions on the jury selection questionnaire are questions the judge or the
attorneys usually ask out loud in the courtroom. Which of the following would you prefer?

[ To answer some of the questions by filling out a jury selection questionnaire
[ To have all of the questions asked out loud by the judge or attorneys

What is the reascon for your preference?

PLEASE PROCEED TO PAGE 5.



9C. Did the judge or the attorneys teli you how the information you provided in the written
questionnaire would be used?

] Yes d No

9D. How concerned were you, if at all, about your privacy when being asked questions on the
written questionnaire?

Not at all Extremely
concerned 1 2 3 4 5 6 7 concerned

9E. How concerned were you, if at all, about your privacy when being asked questions by the
judge or the attorneys out loud in the courtroom?

Not at all Extremely
concerned 1 P 3 4 5 6 7 concerned

{F A JUROR SELECTION QUESTIONNAIRE WAS NOT USED IN THIS TRIAL DURING JURY
SELECTION (OTHER THAN THE JUROR SUMMONS YOU RECEIVED TO APPEAR FOR JURY DUTY),
PLEASE ANSWER QUESTIONS 10 AND 10A.

10.  Many of the questions on a jury selection questionnaire are questions the judge or the
attorneys usually ask out loud in the courtroom. Which of the following would you prefer?

[1 To answer some of the guestions by filling out a jury selection questionnaire
1 To have all of the questions asked out loud by the judge or attorneys

What is the reason for your preference?

10A. How concerned, if at all, were you about your privacy when being asked guestions by the
judge or the attorneys out loud in the courtroom?

Not at all Extremely
concerned 1 2 3 4 5 6 7 concemed

PLEASE TURN QVER FOR PAGE 6.



General Questions on Trlal Length

11.

11A.

11B.

11C.

11D.

Were you told by the judge at the beginning of the trial how long the trial wouid last or
when the trial would be finish?

O Yes (] No

If the judge did tell you how long the trial would last or when the trial wouid be finished, did
the trial end when anticipated?

O Yes O No

How important, if at all, was it that you knew at the beginning of the trial how long the trial
would be and/or what day the trial would be finished?

Not at all Extremely
important 1 2 3 4 5 6 7 important

Which of the following statements best describes your reaction to the length of the trial?

[] Too short [J About right [J Too long

Please rate the trial on the following dimensions (circle the number on the scale that best
refiects your opinion for the particular characteristic):
Efficiency of the trial (Was time wasted or used effectively?)
Not at all Very
efficient 1 2 3 4 5 6 7 efficient
Organization of the trial
Not at al Very
organized 1 2 3 4 5 6 7  organized
Repetitiveness/redundancy of the evidence and/or testimony
Not at all Very
repetitive 1 2 3 4 b 6 7 repetitive
The amount of time each side had to present its case

Not enough Too much
time allowed 1 2 3 4 5 G 7 time allowed

PLEASE PROCEED TO PAGE 7.



Juror Questlons During Trial

12.  Inyour opinion, should jurors be permitted to submit questions for witnesses?
L] Yes [l No

128. In this case, did you submit any questions to be asked of the witnesses?
O Yes [J No If yes, how many?

12C. Did the judge answer or permit the witness to answer any of your questions?

] yes [ No [J Does not appiy/| didn’t ask any questions

12D. If you submitted any questions to the judge, what were the primary purposes of your
questions (check all that apply)?

[J To clarify information already presented
[J To get additional information

[J To find out the opinion of a withess

[J To resolve inconsistencies in the evidence
L] Other, specify

12E. Which of the following statements best describes your reaction to the number of questions
asked by jurors?

[} Too many CJ An appropriate number  [J Notenough

12F. How did the opportunity to submit questions for witnesses during trial affect:

Did not
Hetped affect Hurt
(a) Your understanding of the case? 3 8] £
(b) The fairness of the trial process? £ L3 (W
(c) The efficiency of the trial process? Cl Cd ]
{d) Your satisfaction with the trial process? O] J £

PLEASE TURN OVER FOR PAGE 8.



IF JUROR QUESTIONS FOR WITNESSES WERE NOT ALLOWED, PLEASE ANSWER QUESTIONS
13-13B.

13.  inyour opinion, should jurors be permitted to submit questions for witnesses during the
trial?
[l Yes [1 No
13A. Did you have any questions you have liked to submit to be asked of a witness during this
trial?
[l Yes [1 No
13B. f you had been permitted to submit questions for the witnesses, how would it have
affected:
Would have Would not have Would have
helped affected hurt
(a) Your understanding of the case? Cl [l [l
{b) The fairness of the triai process? [l [l 1
(¢) The efficiency of the trial process? M Cl [l
(d) Your satisfaction with the trial process? [l [l 1

Interim Statements
In some trials, attorneys are permitted to make interim statements in the course of the trial.

These statements may either Introduce evidence about to be presented through the testimony of
n presented.

WE ’liﬁf‘ i
i i ‘J> b

......

14A. How did the lawyers use the interim statements during the trial?

7 Mostiy to introduce the evidence about to be presented
[l About the same in terms of introducing versus summarizing the evidence
[T Mostly to summarize the evidence that had just been presented

14B. Which type of the interim statements did you find most useful?

L7 When used to introduce the evidence about to be presented

"1 When used to summarize the evidence that had just been presented
[l Both uses of interim Statements were equally useful

[1 Neither, | didn't find them useful at all

PLEASE PROCEED TO PAGE 9.



14C, Please rate how helpful the interim statements were on each of the following
dimensions (circle the number on the s¢ale that best reflects your opinion for each characteristic):

in your opinion, how helpfui were the interim statements to you in:

Not at afl Very
helpful helpful
(@) Understanding the evidence? i 2 3 4 s 8 7

(b) Recalling the evidence during deliberations? 1 2 3 4 5 6 7
{c) Keeping focused on the evidence? 1 2 3 4 5 6 7

(d) Making the evidence more interesting? i 2 3 4 5 6 7

14D. Was there anything about the interim statements that you did not like?

1 Yes O No

If yes, piease explain:

14E. Did the Interim statements affect your verdict?

] Yes ) No

If yes, piease explain:

{F THE ATTORNEYS DID NOT MAKE INTERIM STATEMENTS, PLEASE ANSWER QUESTIONS 15
and 15A.
15. Would you have found the use of interim statements during the trial to be heipful?

7 Yes O No O Don't know

15A.  Which type of the interim statements would you have found more useful during the triai?

—] When used to introduce the evidence about to be presented

1 When used to summarize the evidence that had just been presented
T 1 think both uses of interim statements would have been equally useful
1 Neither, | wouldn't find them useful at all

PLEASE TURN OVER FOR PAGE 10.



Instructions on Dellberatlons

16.

16A.

16B.

16cC.

16D.

16E.

16F.

16G.

Did the judge give you any instructions or suggestions on how to select a foreperson?

[1Yes (1 No
If yes, did you feel that you had to follow the judge’s instructions about selection of a
foreperson?

(] Yes 0 No
How do you fee! about the amount of guidance you received from the judge on how to
select a forepersen?

Not Too
enough 1 2 3 4 5 6 7 much

Did the judge give you any instructions or suggestions on how to conduct your
deliberations?

(1 Yes 1 No
If yes, did you feel that you had to foilow the judge’s instructions about conduct during your
deliberations?

1 Yes (1 No
How do you feel about the amount of guidance you received from the judge on how to

conduct your deliberations?

Not Too
enough 1 2 3 4 5 6 7 much

What best describes how the foreperson was selected?

7} He/she volunteered.

"] Other jurors nominated him/her.
] We took a vote.

(] The judge nominated him/her.
U] Other, specify

Were you the foreperson of this jury?

[] Yes (1 No

PLEASE PROCEED TO PAGE 11.
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16H.

161.

How much influence did the foreperson have on the jury’s decision?

L] More than any other juror
U] More than most jurors
U] The same as other jurors
] Less than most jurors

How satisfied were you with the way your deliberations were conducted?

Extremely Extremely
dissatisfied 1 2 3 4 5 6 7 satisfied

Questlons During Dellberatlons

17.

17A.

178.

17C.

17D.

Did your jury submit any questions to the judge during your deliberations?

Ll Yes ] No

Did the judge answer any of the questions that you submitted during your deliberations?

] Yes Ul No

If the judge did not answer any of your questions, did he/she give the reason for not
answering the question(s)?

] Yes 1 No

If the judge did answer some of your questions, how did the answers affect your
understanding of the case?

U] Helped me understand the case better
[] Did not affect how well | understoog the case
[] Made it harder for me to understand the case

If the judge did answer some of your questions, what effect did the answers have on your
jury's deliberations?

C] Were extremely helpful to the jury's decision making
] Were moderately helpfui to the jury’s decision making
] Were not helpful to the jury’s decision making

[] Made the jury's decision making more difficuit

PLEASE TURN OVER FOR PAGE 12,



Dellberations

18A. How difficult was it for the jury to reach a verdict?

Not at all Very
difficult 1 2 3 4 5 6 7 difflcult

18B. How accurately was the triai evidence remembered by the jury during its deliberations?

Not at all Very
accurately 1 2 3 4 5 6 7 accurately

18C. How satisfied were you with the jury deliberations?

Not at all Extremely
satisfied 1 2 3 4 b 6 7 satisfied

18D. How satisfied were you with the jury verdict?

Not at all Extremely
satisfied 1 2 3 4 B 6 7 satisfied

18E. How much did you rely on other jurars to remember evidence presented during the trial?

Did not rely Relied very
On others 1 2 3 4 4] 6 7 much on others

18F. How much did you rely on other jurors as you decided how to vote in this case?

Did not rely Relied very
Cn others 1 2 3 4 5] 6 7 much on athers

18G. How thorough were the jury deliberations?

Some important All important
matters 1 2 3 4 o} 6 7 matters thoroughly
thoroughly discussed discussed

18H. Were you the jury foreperson?

[ Yes [ No

PLEASE PROCEED TO PAGE 13.



18t How much did you participate in the jury deliberations?

Participated Participated
very little 1 2 3 4 5 6 7 a great deal

18J. How many of the jury members participated more than you in the jury deliberations?
members
18K. How Influential would you say you were during the jury's deliberations?

Not at all Very
persuasive 1 2 3 4 5 6 7 persuasive

18L. How long did the jury deliberate?
hours

18M. What percentage of time was spent discussing liability?
percent

18N. What percentage of time was spent discussing money awards or damages?
percent

180. How strongly did you agree with the jury’s final verdict?

bid not Agreed
agree at all 1 2 3 4 5 6 7 very strongly

18P. Have you served on both a 12-persan jury and a jury with fewer than 12 jurors?

[ Yes T No

PLEASE TURN OVER FOR PAGE 14.



Juror Background

Please circle the number that corresponds to your answer ot fill in the biank. This information is
being used for statisticai purposes only.

19.

19A.
19B.

19C.

19D.
18E.

Did you ever sit on a jury before? [ Yes O Ne

If yes, how many juries?

If yes, what type of juries have you served on {check all that apply)?

O Civil O Criminal O Don't Know
Gender: 1 Male 0 Female
Age: years

Which of the foliowing best describes your racial/ethnic background?

{1 Asian-American
{0 Black/African-American

0 White Hispanic/Latino

7 Non-White Hispanic/Latino
1 White/Caucasian

{1 Native American

[ Other {specify):

Are you currently employed? [JYes [1 No

If you are currently employed, what is your occupation?

19F. What is the last year of schoo! you completed?

{1 Less than high school

T High school graduate

71 Technical school/some college
[J Completed 2-year college

(1 compieted 4-year coliege

] Graduate School

Please use the space below for any further comments you have on the procedures used in this

trial:

THANK YOU VERY MUCH FOR YOUR PARTICIPATION!

14
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JURY QUESTIONS DURING DELIBERATIONS
By
Judge Lynn M. Egan
May 2013

. Applicable Statute
735 {LCS 5/2-1107. Instructing the jury.

(a) The court shall give instructions to the jury only in writing, uniess the parties
agree otherwise, and only as to the law of the case. The court shall in no case,
after instructions are given, clarify, modify or in any manner explain them to the
jury, otherwise than in writing, unless the parties agree otherwise.”

This statute applies to civil and criminal cases. People v. Millsap, 189 Il . 2d 155,
163 (2000); Supreme Court Rule 451(c).

[l. Trial Court Duty to Answer Questions

“The general rule when a trial court is faced with a question from the jury is that
the court has a duty to provide instruction to the jury when the jury has posed an
explicit question or requested clarification on a point of law arising from facts
about which there is doubt or confusion.” People v_Milisap, 189 lil.2d 155, 160
(2000). See aiso, People v. Childs, 159 lll.2d 217, 228-229 (1994), People v.
McSwain, 2012 It App (4"’) 100619, | 26 (“Jurors are entitled to have their
questions answered.”)

This duty “applies fully to civil cases as well.” Van Winkle v. Owens-Corning
Fiberglas Corporation, 291 iliApp.3d 165, 172 (4" Dist, 1997). See also.
Baraniak v. Kurby, 371 lL.App.3d 310, 314 (1% Dist, 2007)(".. jurors are entitied
to have their inquiries answered.”)

“The duty to answer the jury's question applies even if the jury was properly
instructed.” Hojek v.Harkness, 314 it App.3d 831, 835 ( 1% Dist., 2000).

Simply referring jurors back to the original instructions may be an abuse of
discretion because such a response can be “in effect, no response at all.” Van
Winkle, supra at 173. Significantly, however, the trial court should not provide a
response that amounts to an instruction on a new charge or theory after
deliberations begin People v. Millsap, supra at 161. Attorneys are entitled “to
know the law on which the jury will be instructed so that [they] can tailor their
arguments accordingly.” Id. at 163.

lll. Trial Court Discretion Not to Answer Questions



“While the jury is entitied to have its questions answered, the supreme Court has
not mandated that the trial court answer all questions.” Hojek v. Harkness, 314
.App.3d 831, 834 ( 1%t Dist., 2000). Instead, the trial may properly exercise its
discretion by declining to answer a jury question under “appropriate
circumstances,” which include the following:

» When the jury instructions are readily understandable & sufficiently explain
the relevant iaw;

. When additional instructions would serve no useful purpose or might
mislead the jury;

+ When the jury's request involves a question of fact,

« When giving an answer might effectively direct the verdict

People v. Averett, 237 Il.2d 1, 24 (2010). See also, People v. Williams, 2013 IL

App (47) 110936, 1 22.

IV. Proper Procedure When Answering Jury Questions

‘Section 2-1107 of the Code of Civil Procedure requires that the court shall give
instructions to the jury only in writing. The salutary effect of this statute should
carry over to all communications with the jury.” Wolfe v. Menard, Inc., 364
.App.3d 338, 359 (2d Dist., 2006)

“All jury questions should be submitted to the court in writing. If the jury sends out
an oral question, the court should advise it to reduce the question to writing. The
written question or note should be transmitted from the jury to the court’s bailiff.
Upon receipt of the written question or note, the court should immediately notify
all counsel. The court should place the substance of the note or question on the
record, in counsel's presence, whether that be in person or by telephone. Or, if a
party is pro se, the record should be made in the presence of the party. If the
court, after diligent effort, is unable to secure counsel's or a party's preésence, the
judge should make a record of that fact. The court shouid make a record of its
proposed answer to the jury's note or question, and give counsel or the parties
the opportunity for discussion or objections. The court should answer the note or
the question in writing, again transmitted by the bailiff to the jury. After the jury is
discharged, the written communications shouid be made part of the common-iaw
record. Rarely, if ever, should the frial judge personally enter the jury room while
the jury is deliberating, even to answer administrative or housekeeping
questions.”/d.

See a{so, Van Winkle v. Owens-Corning Fiberglas Corp, 291 . App.3d 165, 173-
174 (4" Dist., 1997)

“ _.we note that the better practice would have been for OCF's counsel to have
provided the trial court with a written draft of the specific response counsel
wanted the court to give the jury, just as counsei provides a written proposed



instruction during the jury instruction conference. Supreme Court Rule 239(c)
requires parties to submit proposed jury instructions in writing so that the record
shows exactly the parties’ respective positions on how the jury should be
instructed. We should require nothing less when the jury raises a question during
deliberations, requiring the court to decide how to respond to — that is, to instruct
— the jury. Indeed, in the midst of jury deliberations after a vigorously contested
trial, a question from the jury deserves as much — if not more — thoughtful
consideration as did the originai instructions.”

V. Ex Parte Communications with Jurors - The Law has "Evolved”

“For many years, it was a strict rule that any ex parfe communication whatsoever
by the judge or a third person with the jury was plain error, despite that there was
no improper motive or effect on the jury, regardiess of the correctness of the
response Or instruction to the jury, or whether actual prejudice was
demonsirated.” People v. Childs, 159 #1.2d 217, 227 (1994).

“Since those early cases, the rule has judicially evoived that a jury verdict will not
be set aside where it is apparent that no injury or prejudice resulted from a
communication to the jury either by the trial court or a third person outside the
presence of the defendant and his counsel.” /[d.at 217-218.

People v. MclLaurin, 382 il App.3d 644 ( 1% Dist., 2008), reversed 235 lll.2d 478
(2009)(During defiberations, the jury sent out 5 notes. Afthough the trial court
discussed each note with the attorneys, the discussions occurred in chambers,
rather than open court, defendant was not present for any of the discussions, &
one of the notes was answered by the sheriff, rather than the judge.)

Appellate Court Version:

“it is well settled that [defendant] had a constitutional right to appear and be
present during each critical stage of his trial. Moreover, jury deliberations are a
critical stage of the trial, invoive substantial rights, and a defendant has a right to
be present.”

“_.once the jury retired to deliberate, the trial court's communications with the
jurors were supposed to take place in open court. Here, the trial judge violated
this rule when he permitted the sheriff to have ex parte communications with the
jurors after receiving the fourth jury note...”

it is well settied that an accused's attorney has no power to waive the
defendant's right to be present...” citing People v. Lofton, 194 Hl.2d 40, 66
(2000).




Supreme Court Version:

“_..although criminal defendants have a ‘general right to be present’ at every
stage of the trial, ‘the broad ‘right to be present at trial’ is not itself a substantial
right under the lllinois Constitution.” /d. at 490.

‘ _a defendant's right of presence is violated under llinois law only when the
defendant's absence results in the denial of an underlying substantial right, such
as the right to confront witnesses.” Id. at 490-491.

“Here. defendant has pointed to no substantive right that was impaired by the
trial court's decision to proceed in his absence, and we find no such right was
impaired.” /d. at 491.

“__.both the provision of transcripts to the jury and the formulation of a response
to a claim of deadlock are within the court’s discretion, as is the determination of
when a supplemental instruction to the jury is appropriate.” /d. at 493.

In addressing the claim of error related to the trial court's decision to send the
bailiff into the jury room to deliver the court’s message to “keep on deliberating,”
the Supreme Court noted, “[ojur cases have also emphasized that the key
question in determining whether an ‘intrusion into the jury room constitutes error
is whether the defendant was prejudiced by the intrusion.” /d. at 497.

“Absent any evidence or even a good-faith allegation that the bailift actually acted
improperly and did more than follow the court’s simpie instructions, we wili not
presume that a sworn officer of the court engaged in misconduct.” /d. at 498.

V1. Standard of Review

Assessing the propriety of the trial court's response to jury guestions during
deliberations is a two-step process that considers the foliowing:

» Whether the court should have answered the question, which is
reviewed under an abuse of discretion standard; and

- If the question was answered, whether the trial court’s response was
correct, which is reviewed de novo because the correctness of the
response is a question of law. ‘

People v. Leach, 2011 IL App (1°) 090339,  16.

Vii. Examples of Jury Questions

+ “Were medical expenses covered by insurance?”  Answer. None.
REVERSED - failure to tender IPI Civil 3d No. 2.13 was prejudicial error.
Hojek v. Harkness, 314 Ii. App.3d 831, 839 (1% Dist., 2000).




“Was Dr. Adeli a resident or an attending physician at the time of plaintiff's
surgery?” Answer: There is no sworn testimony on that question.
AFFIRMED - “Refusing a request for material not in evidence does not
constitute error.” Schiff v. Friberg, 331 Il.App.3d 643, 659 (1% Dist. 2002).

“To find for plaintiff does it require a unanimous vote for at least one item
(of 3)?" Answer: “You must be unanimous that the Defendant was
negligent in one or more of the respects set out in the instructions — and
the Plaintiff was injured — and the negligence of the Defendant was a
proximate cause of the injuries suffered by the Plaintiff. Remember, you
must consider the instructions as a whole, not picking out one instruction
and disregarding others.” AFFIRMED. /d.

“For medical billss Who paid the $50,93548 in medical bilis
(plaintifffinsurance)?” Answer: Court refused IP| Civil No. 30.22 (Collateral
Source) & instead sent a note which read “You have received ail the
evidence and instructions in this case. Please continue to deliberate until
you reach a verdict.” REVERSED - “...there was a duty to answer its
questions, and the failure to do so resulted in prejudicial and reversible
error, mandating a new trial.” Baraniak v. Kurby, 371 I App.3d 310, 316
(15 Dist., 2007).

“When you say did CFC prove there was an offer by MclLean, does
McLean have t0 mean Mciean as an individual?” Answer: “Yes.”
AFFIRMED ~ “Because CFC sought to hold McLean personally liable, and
it presented no evidence that he acted as agent for an undisclosed
principal, the jury could hold McLean liable only on proof that McLean as
an individual offered to purchase CFC's interest in River East, LLC. We
find ro abuse of discretion in the court's correct response to the question.”
CFC Invesiment L.L.C. v. McLean, 387 Il.App.3d 520, 532 (1% Dist,
2009).

In a child pornography case, jury asked for a definition of the word, “lewd”
and subsequently asked for a dictionary definition of the word. Answer.
The court provided two answers, including one that incorporated language
from an Appellate Court decision, and another that simply stated, “The
court has provided a legal definition of ‘lewd.’ Please rely on that
instruction.” AFFIRMED — no abuse of discretion because “the court had a
duty to provide the jury with specific and accurate guidance” and it
“accurately stated the law and provided the jury with well-established
factors to enable it to determine whether the images were lewd.” People v.
McSwain, 2012 IL App (4") 100619, 128 & 31.

in a child abduction case, jury asked “Is providing a minor access o
pornographic material an unlawful act in violation of a criminal statute?”



Answer: Court gave lengthy instruction defining the offense of distributing
harmful material to minors, even though defendant was never charged
with this offense. REVERSED - “By giving the instruction on distribution of
harmful matenal to a minor, the trial court introduced a new theory not
argued by the State...” People v. Williams, 2013 IL App (4™) 110936, 7 27.

In a premises liability case, jury advised the bailiff that it had a question
about verdict form B, which allowed a verdict for plaintiff but reduced the
award by plaintiff's degree of comparative fault. (“They were trying to say
how to do the percentage.”) Without notifying the aftorneys, the trial judge
entered the jury room and orally instructed the jury. According to a juror,
the judge was told that the jury understood the verdict form to mean that a
finding of more than 50% comparative fault by plaintiff would resutt in no
compensation. The judge allegedly responded by stating, “Exactly, you got
it. You have to stop at 50%. Unfortunately, that's what we have to live
with.” According to the court reporter, she overheard the judge tell the jury
it “cannot assess anymore than 50% negligence against plaintiff or he
would get nothing.” REVERSED — “the trial judge had an unauthorized ex
parte communication with the jurors during their deliberations about a
crucial issue in the case..." Wolfe v. Menard, Inc., 364 1i.App.3d 338,
350, 356 & 357 (2d Dist., 2006).

In asbestos litigation, jury sent out a written note which asked, “Does a
conspiracy have to be between [OCF] and another company, or can a
conspiracy be within the same company (IOCF)) with the company officers
conspiring among themselves? We are confused about the meaning of
‘one or more parties’ in a conspiracy. Can this mean [OCF] alone, or does
it have to be [OCF] and another company?” Answer. “The instructions
which the court has provided confain the law applicable to these cases.
Please refer to your instructions.” REVERSED - "...because the jury’s
question here constituted ‘an explicit question which manifested juror
confusion on a substantive legal issue,” we hold that the trial court abused
its discretion in its response to the jury's written gquestion — which was, in
effect, no response at all." Van Winkle v. Owens-Corning Fiberglas Corp.,
291 LApp.3d 165, 173 (4" Dist, 1997).

In medical malpractice action, jury sent out three notes, two of which the
judge declined to read to the attorneys because “the questions involved
the unanimous nature of jury verdicts.” AFFIRMED — based on waiver and
defendant's failure to demonstrate “substantial prejudice.” However, the
appellate court noted, “the preferred method is to allow counsel access to
all jury inguiries, even if they reveal the temporary disposition of the jurors
towards a cause at issue.” Wodziak v. Kash, 278 il App.3d 901, 914 (1
Dist., 1996).
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1.AW CASE DISPOSITIONS BY CIRCUIT
CIRCUIT COURTS OF ILLINOIS
CALENDAR YEAR 2013

[ Total Law Cases Number of Law Jury Cases
i Disposed of Terminated By Verdict
Law Over | Law $50,000 Law Qver | Law $50,000
Circult $50,000 Or Less Taotal $50,000 Or Less Total

(st 480 1,435 1,915 29 3 32
and o 240 599 339 14 0 14
d. L 1,679 1,143 2,822 11 | 12
aboL 216 694 910 14 3 17
Sth. .. ... 120 993 1,113 5 0 5
6L 335 1,923 2,258 15 0 15
Tth ... 596 2,473 3,069 22 7 29
3 104 417 521 4 2 6
b 118 640 758 ! 0 !
ot 399 21290 2,528 12 1 13
Ph L 258 1,378 1,636 21 4 25
o 1,083 3745] 4,328 13 ) 35
I3th ... ... ... ... 334 1,121 1,455 5 2 8
At 217 1,099 1,316 8 0 8
ISth . 162 848 1,010 10 0 10
16th . . 536 2,623 3,150 14 0 14
17t 522 2306 2828 16 0 16
i L 1,445 4,031 5,476 25 0 25
19th ... 1,122 3115 4237 34 ] 35
0t 872 2,587 3,459 1 ! 12
2151 184 905 1,089 2 i 3
Vpd. L 447 1,045 1,492 10 0 10
Wrd L 240 1,568 1,808 3 { 4
DOWNSTATE TOTAL . 11,709 38,817 50,526 320 29 349
COOK COUNTY ... 23,175 174,601 197,776 438 272 710
STATE TOTAL ... 34,884  213.418] 248,302 758 301 1,059
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Six Person Juries:

Fewer Jurors, More Issues, More Control
Thomas More Donnelly
November 21, 2015

Preserving Your Request for Twelve
a. lllinois Constitutional Challenge
i. Nlinois Constitution Art. |1, §13: the “right to trial
by jury as heretofore enjoyed”
ii. “Public Act 98-1132: An Unconstitutional
Violation of the “Inviolate” right to Trial by
Jury?” IDC Defense Update, Vol. 16, No. 3 P. 1
(attached)
Six Person Juries Are Less Diverse
a. “Achieving Diversity on the Jury: Jury Size and the
Peremptory Challenge” Researching Law No. 21, No.
1, 1 (attached)
b. Marc Stahi, “Racial and Gender Composition of the
Jury and Batson Issues” (attached)
We're Only Picking Six, Judge, Can You Give Us a Little
More Time for Voir Dire
a. Marc Stahl, “Voir Dire of Prospective Jurors in
Illinois” {excerpt attached)
i. pp.5-10 Permissible Questions
ii. pp.57-61 Reopening Voir Dire
iti. pp. 67-70, 72-78 Procedures for Voir Dire of
Potential Jurors
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Public Act 98-1132: An Unconstitutional Violation of the

“Inviolate” Right to Trial By Jury?

by Michael L. Resis and Britta Sahistrom
SmithAmundsen LLC

Effective June 1, 2015, Public Act 98-1132 amends section 2-1105(b)
of the Code of Civil Procedure {735 ILCS 5/2-1105(b)) with regard to jury
demands in llinois. Signed into law in December 2014 as Senate Bill 3075
(SB 3075) by then-Governor Quinn, the amendment provides, in part, that
"[alll jury cases shall be tried by a jury of 6.” Opponents of the lame duck
session amendment maintain thal the amendment is fundamentally at odds
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with the right to "Tria! by Jury™ as set out in Article |, Section 13 of the Bill of Rights to the 1970 Consti-
tution of the State of Mlinois, which states, “The right of 'rial by jury as heretofore enjayed shali remain
irviolate " The issue—which may become the center of a constitutional chaillenge—is whether the

nvictate nght “as neretofore enjcyed” includes the rign: to a twelve persen jury in civil actions {urless

otherwise agreed by both parties). As retired Cook County Circuit Court Judge Dennis Dohm suggests
in n:s January 21, 2015 article published ir the Chicago Daily Law Bulletin, “The Record Reflects It
Six-Person Civil Jury Law |s Uncenstitutional.” a close reading of the Recerd of Proceedings of the
Sixth illinois Corstituticnal Convention of 1970 (“the Record”) and the 1969 liirais Constitution Study
Commissicn report is necessary to evaluate the constitutionality of the recert amendment.

The History of the Right of Trial by Jury in lilinois

The 2014 Senate Bill is not the first time a governing bedy of lllinois cansidered authorizing a jury
of fewer thar twelve: In 1970, constitutional delegates exhaustively considered whether to grart the
leg'slalure the power tc decrease civil jury size. 3 Record of Proceedings. Sixth lllinois Constitutiona
Corventior 1427-34 thereinafter 'Record’); 4 Record al 3637-41, The framers of the 1970 liinois
Corstitutior voted 1o strike down any such amendment. 4 Record at 3641, instead. the delegates left
intact the ' 870 constitutional guarantee that the "right of triai by jury as heretofore enjoyed shatl remain
inviolate. " #ll. Corst. 1870, art. 11, § 5.

Urlike the 1970 constitusion. the right-to-jury-trial provision of the 1870 constitution contaired
an additional clause—cne permitting juries of less than twelve in cases before justice of the peace.
Id Section 5. Article || of the Biil of Rights 1o the 1870 Hliincis Constitution, provided: "The right of trial
by jury as heretofore enjoyed. shail remair inviolate: but the trial of civil cases before justices of the
seace by a jury of less than twelve men, may be authorized by law.” The defetion of the second clause
fram the 1970 corstitution was prompted. ir part. by the 1964 resvucturing of the judiciary branch
of {llinois by means of a new Judicial Article {Article Vi), which superseded the judicial article of the
1870 iitnois Caonstitution. 3 Record at 1427 The new Judicial Articte created the circuit, appeliate, and
supreme cours—abviating the need for justices of the peace and rendering that perticn of the 1870
Constitutior inapplicabie. id. Additionally. the delegates’ decision to defete this second clause—rather
than amerd i to accurately refiect the rewly restructured |udiciary—was the product of the vigorous
debate and resulting corsensus of the 1970 constitutioral delegates. See 3 Record al 1427-34: 4
Record a: 3637-41

The Record of Proceedings of the Sixtn Hirois Corstiiutional Convention of 1970 detaiis the
discussion on the ficor of the Constitutional Canvention prior to the vote against autherizing the leg-
islature tc decrease the number of civil jurors. In their discussions, the 1970 constitutional delegates
ofter refer 10 and consider the opinion of the Hlinois Constitution Study Commussion (*thre Committee”},
which prepared “The lilinois Carstitution: An Annotated and Comparative Aralysis’ for the delegates.
After a series of votes. the Committee recommended that the delegation adept the ‘irst clause of the
1870 constitution and strike the second—a recommendation ultimately ratified by “he delegates. See
3 Record at 1427,

During the first round of voting, the Committee tentatively voted to allow the General Assembly
tg "modify the night to trial by jury i suits between private nersons for damages for death or injury to
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persors of property.” on the rationale that it could alleviate some backiog ir tne courts. 3 Record at
1427 However, on finai vote, the Committee reversed its decisior ard declired o recommend the
authorizat on of any deviatiors from the civil jury trial as it existed. 3 Record at 1427. After tre Com-
mittee vole. Justice Urderwood of the liinois Supreme Court informed the Committee that “all [the
members of the court] are of the view that it wouid be sound policy to provide in the new constitution
that the Gereral Assembly may, if it sees fit. eliminate or restrict the night ta the jury in civil cases.”
Because 'ne Committee did not consider tris letter prior 1o its vote, delegates brought the letter to the
attention o the convention on tre floor. See 3 Record at 1430.

Based on the Court's recommendation. an amenament (“the Wilson amendment”) proposed adding
the fodowing language to the end of the existing Committee suggestion: "except that the General Assembly
may orovide T civi cases for juries of notiess than six nor more than tweive and for verdicts by not less than
trree-fourths of the urars " 3 Record at 1430 The amendment was proposed in consideratior of the members
ot the court secause the court's recommendation was recervec after the firal Commitiee vote. id. The Wilson
amerd~ert’s sponsor additior ally offered that the amerdment would give the iegis'ature fiexibility by "vestingj
ir the iegislature the authority which the legislature presently does not have to provide for juries of less than
twewve but rotless than six. " /d. Ancther delegate in favor of the Wilson amendmert noted:

As the consutut oral provision is now. it is qu.te inflexible. The hards of the legisiature
are tied. They just don't nave a chance to mave in this area |of providing for juries of
iess thar ‘welve or ron-unanimeus verdicts], and the purpose of this amendment is

1o g-ve the legislature the desired flexibility.

id &t 1432 The Wilson amendmernt passed by fifty-e ght 1o twenty-thrree over opposition ircluding that
sf Mr_ A Larnon, who woule later successfully sponsor an amendment retraciing the Wilson amend-
ment and reinstating the Committee proposal. Id. at 1430, 1432, Alter passing, the Wilson amendment
was approveld] on first reading” te be sert to Style and Drafting. /d. at 1432

However, the Wilson amendment was rot adopted. Instead, the Wilson amendmer! was itseif
amerdea 5y Mr. A_ Lennor's proposal {the "Lennor amerdment’) to deiete the language added dy
the Wilscr amendment, rep ace the period after the word "inviclate,” and return the amendmer! o
the form enginaly suggestea by the Committee. 4 Record at 3637, The Lennon amendment sought to
remave. in part, ihe language that woulg permit tne legisiature to reduce the twelve-man jury system.
id. Durirg his initial oppssition te the Wilsor amerdmert. Mr. Lenror stated:

The committee discussed this and debated it long. long hours. We concluded that
reta nirg the nght of the jury, as heretofore enjoyed both in criminal and civil matters,
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was the appropriate thing to do; ana at least |, for one, as a member of the commit-

tee. waula ask thal you support the majority proposal [to retain only the constitutional
pravision stating [t]ne rightaf tria by jury as heretofore enjoyed shali remain inviolate]
arc -eject any tampering with or watering down of the ju-y system which we have
heretofore enjoyed.

3 Racord at 1430 After vigorous debate on the merits of bath a twelve-man jury and unanimaus jury
yerdisls. the Lennon amendment passed—reinstating the Committee proposal and, as Mr. A. Lennon
intenced. ieaving juries intact. See 4 Record at 3641 When iater revisiling the status of the Lennon
amend:nent, a delegate summarized the amenament to the delegation president as foliows: “Sgfaras
the constiuton is concemed. the jury must be one of twelve members in criminai or civi cases unless
the part es otherwise agree.” 5 Record at 4241,

Constitutional Concerns

Tre corstitutiona: tv of the amendment appears to turn—as opponen:s suggest—on what spe-
cificaily comprises the “inviolate” right ‘o a trial by jury “as heretofore enjoyed.” As one defegate ‘o
the 1970 Canstitutional Convention expiained, courts interprel “the night of trial by jury as reretofore
enjoyed” as ‘meaning the institution of jury t4al with ail of s characleristics as in effect at the time
‘+e constitulion was adopted....” 3 Recard at 1429 Indeed. ihe lllinois Suoreme Court has construed
the orovision thatl the “right of trial by jury as heretofore enjoyed, shall remain inviolate™ 1o mean that
“the right of trial by jury as it existed at commen law. and as enjoyed at the acoption of the respective
constitutions.” Reese v. Laymon. 2 11l 26 614, 618, 119 N.E.2d 271 (1954); see aiso Interstate Bankers
Cas. Co.v. Hernandez, 2013 IL Aop {1st) 123035, 9 15, 3 N.E.3d 353 (quating FPeople ex rel. Daley v.
Joyce. 126 11l 2d 209, 215, 533 N.E.2¢ 873 (1988)) (' The lllinois Supreme Court has explained that
is she cammon law right to jury trial as enjoyed at the tine of the adoption of the 1870 constitution 10
wrick heretofore enjoved’ refers”) (emphasis in originai). Furthermore, in 1976, the lllinois Supreme
Caurtplain y stated hat the “right ta trial by jury is guaranteed by the 1870 liinais Constitution (I.Const.
art | sec 13) and this court has iong determined that a jury is comprisec of 12 members.” Hartgraves
v. Don Cartage Co ., 63 1il. 2d 425, 427, 348 N.E.2d 457 (1976). Based upon a review of the Record
of Proceedings of the Sixth #inais Constitutional Convention of 1970, in conjunction with case law
interprating 'he constituticn, it appears that the six person civil jury trial may not survive a constitutonal
challenge in the event courts choose to effectuate the intent of the delegates ‘o the 1970 convention.
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ABF Research Professor Shari Diamond is one of

the country’s leading experts on the jury system.

In her research, Diamond attempts to understand

the functioning of the jury by analyzing it from many

different angles, drawing insights from comprehensive

empirical analyses.

caders familiar with Dia-

mond’s work  will  recall

the groundbreaking Arizona
Filming Project, where, along with
collaborator Mary R. Rose, Diamond
is mapping the behavior of jurors in
50 actual civil rrials held in Pima
County, Arizona. Diamond and Rose
have published several articles on
how these jurors ralk about evidence,
hO\’V thf)" €Valuate CXPC[( [CStimOny,

how they understand jury instruc-

tions, and how they reach their deci-
sions, and are working on a book that
will further describe and analyze their
findings. In a recenc article, however,
Diamond shifts focus to examine also
the structural and procedural factors
that affect the compositions of ju-
ries. In “Achicving Diversity on the
Jury: Jury Size and the Peremptory
Challenge,” {Journal of Empirical Le-
gal Studies, 2009) Diamond and co-
authors Destiny Peery. Francis J.

slnribpanTIR 2000



Dolan, and Emily Dolan, use an un-
usual dara sec of 277 civil jury trials in
Cook County, Illinais 1o examine the
cffects of peremmprory challenges and
jury size on the diversity of juries.

“The perceived fairness of the jury
system depends in part on its 2bility
to refect a wross-section of the com-
munity,” the authors stare. Indeed,
the Sixth Amendnmient o the US.
Constiturion  guarantces  criminal
detendants the right to trial by a jury
drawn from the community within
which the allegec crime took place
(the Seventh Amendment also guar-
antees reial by jury in avil cases). In
a heterogeneous nation such as the
United States, in many jurisdictions a
truc cross-section of the communiry
would be ethnicallv and/or racially
diverse. Thus, the authors decided 10
focus on the “influence of jury selee-
tion and jury size on mMinority repre-
sentation” on juries.

Diamond was able 1o draw on a
r:ich bodv of new empirical evidence,
thanks ta a fruitful cotlaborarion with
the Hon. Francs j. Dolan, a2 now-
retired judge [n the Circuit Courr
of Cook County, Hlinois. Over the
course of six vears on the bench in #
high-volunie civil courtroom, judge
Dolan svstematically collected and
digitized daca on 277 trials in his call,
involving borth large and smuall jurles.
Thanks ro judge Dolans innovative
eftoris—which he underiook initially
to meet a practical managerial need

rather than 1o develop a research

project—rthe researchers were able to
analyze the effects en jury composi-
tion of jury size and the peremptory

challenge.
THE SHRINKING JURY

As they reporc on rheir research,
Diamond and co-authors begin by
examining the issue of jury size. The
Sixth and Seventh Amendments call
for “a jury” in criminal and civil uri-
als bur say nothing explicit abour its
size. Over the years, the marter has
been debated. with defenders of the
| 2-person jury maintaining chat the
Constitution’s silence on rhe matter
meant tha: the Franiers accepted the
12-person juty as “an implicit parc of
what it meant o be a jury.” Though
the Supreme Court confirmed this
interpretation in the 1930 case of
Parron v United State:, in 1970, in
the case of Wilfiams v Florida, the
Court shifted its opinion and ruled
that juries consisting of six members
were consttunional. Without citing
anv empirical evidence ta support its
opinion, the Court wrote, “the dif-
ference between the 12-man and six-
man jury in terms of the cross-section
of the community represented seems
!ikcly 10 be negligib]e." The implica—
tion of this opinion was, as Diamond
and co-authors stare, “according to the
Court...six- and 12-member juries
Would noc diHCT J‘.l"l GC[CSCn[anVCnCSS
or decision-making behavior.”

A number of states followed

Hon. Francis J. Dolan
(Ret.)
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Floricas lead and reduced jury sizes,
“particularly in civil cases, primaril_\/ in
the interest of reducing costs,” the au-
thors note. Subsequent studies in the
1970s. though, criticized the Court's
decision, citing statistical theory and
simularion  studies.

evidence from

As Diamond, ¢t al. note. however,
“neither stacistical theory nor the
simulation method. . .could directly
rest whether the screening process
that potendal jurors go through
during jury selection modifies the
impact of jury size on jury represen-
tativeness.” A 1997 study did include
2 held Study comparing C'Ighl'* and
12-person jaries, and found nnly a
nrarginal ditfereace in the represen-
racion of minorities on the juries.
dit-

ference berween cight and  owelve

However, the  marhemarical
and sixoand twelve would seem ro
predict a greater vhance of disparitics
between six and twenve person juries,
which were not examined in the 1997
research. ‘Thus, the researchers hoped
to Al the evidence gap wich their
Large-scale vmpirteal seudy of six and

twelve person juries.

THE PEREMPTORY
CHALLENGE AND THE
CALL FORITS ELIMINATION

Diamond and co-authors next turn ro
consider thehistorv nfthe peremptory
challenge—an atrrornevs request thac
a juror be removed widour assigning

any reason—-and valls for its elimina-

tion. In the United States peremprory
challenges have been used in federal
criminal trials since 1790 and in civil
cases since 1872. Currently, every
state provides the right to peremprory
challenges in both civil and criminal
crials, though the number of chal-
lenges permirred varies widely. As the
authors explain, during the Civil War
and Recoustrucrion, as Congress and
the Supreme Court invalidated the
exclusion of blacks from jury venires,
attorneys began to challenge jurors
on the basis of race, in an effort
create all-white juries. The Supreme
Court did not confrone the issue of

race-based peremptory challenges un-

til 1965 in Swain v. Alabama, “ruling,”

the authors state, “that the Equal Pro-
tection Clause prohibited state prose-
cutors from racially discriminating in
their usc of perempiary challenges.”
Swain had lirtle praciical effect, how-
ever. as the standard of proof of racial
discrimimation it required was ex-
rremely demanding. [n a subsequent
case, Barson v. Kentucky (1986) the
Court “devcloped a scries of proce-
dures designed 1o prevent the exercise
of race-based peremptory challenges.”
Though the procedures introduced
in Barson have had somie success, the
aurhors state. “Batson and its prog-
eny, like Swiin, have tailed to achieve
race-neutral exercise of peremprory
challenges, prompting some scholars
and other court observers to argue
chat peremptory challenges should

be aholished.”

Despite this criticism, the authors
note chat, “little empirical work has
been done o assess the potential role
of race in jury sclection in civil cases.”
In the research leading to cheir article,
the authors analyzed Judge Dolan’s
database, secking to “compare how
peremprory challenges were exercised
oun whites and minorities, as well as 10
control for competingand porentially
confounding influcnces on peremp-
tory challenges, like socioeconomic
status.” Judge Dolan’s data allowed
the researchers to analyze che effects
of both jury size and the peremprory
challenge on the composition of rthe

sanie juries.

The analysis was guided by the
following questions:

P on does jurs selecion
sthect jury compoesitent?
\l)k-.l(.lrl\ 51(1\\ Nii\ LN
tor catse and perciiprory
challenges by praindtls
and detendans affea
(HIOTIL reproscritation
ost e cavil Tury?

2 Omee jurs selection s

complote, how does s

size alfee: the represenragion
of winorities on the jury?
Specifrealty, fl')”nx\‘ing jury
selvation do ste-menther juries
Bave fess ntinorion reprosenta-

pron tha P 2-member ries?
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THE DATA: PRACTICAL
SOLUTIONS LEAD TO A
RESEARCH TREASURE-TROVE

Berween 2001 and 2007 now-retired
judge Hon. Francis J. Dolan kept de-
tailed records on the juries and case
characteristics for the majority of
the 300 trials over which he presid-
ed in his civil wrial courtroom in the
First Municipal District of the Cir-
cuit Cours of Cook County, Illinois.
ludge Dolan began collecting the data
in response o the pr';l«.‘tlczl.l probicms
he confronted in the management of
his high-volume courtroom, which
averaged 530 nesc cases per year. In
order o stay ahead of che fow of
cases. maximize the ethciency of his
courtroom, and beter understand
the characteristics of his call, Judge
Ialan recorded datz on the deme-
graphics of over 0,000 persons ques-
tiorned during voir dire and serving
on jurics. on the monetary amounts
awarded by jury verdicts and through
arhitration, duration of trial proceed-
ings. and many other case characteris-
twes. All information was recorded in
digiral formar, allowing for real-time
reporting on cases, as well as database
searches and statistival analysis.

Orer time, Judge Dolan found

the comparative data on monertary

awards particularly useful in helping

opposing pardies, all of whom had
gone through mandatory non-bind-
ing pre-trial arbitration, reach settle-
ments. Acutely aware of his responsi-
bilities to all persons in his courtroom,
including the citizens who give their
tinie to serve as jurors, Dolan found
the jury demographics dawa helped
him better understand the role of the
community in the resolution of cases.
Judge Dolan summarized some of the

findings from his data in a manuat,

“Judicial Case Management of Civil

jury Trials: Marshaling Information
on Cases, Trials and Juries with a
Modest Use of Information Technal-
ogy,” (2008), which he hopes will be
useful in encouraging fellow judges
to embrace information technol-
ogy and the possibilities it offers for
judicial administradion. The second
product to come out of Dolan’s crial
database, after the manual, was rthe
collaboration with Diamond, Peery
and Emily Dolan.

Of che 277 cases in the database,
the majoritv involved low-impact
motor vehicle collisions “with alleged
soft-tissuc injuries and/or subroga-
tion claims for property damage by
insurance companies.” The remain-
det involved “a variety of other rorc
claims, actions for breach of contracr,
and other miscellancous claims.” 'The
case sample included 89 six-person
juries and 188 12-person juries. (All
cases were ried by six-person juries

unless either party demanded a2 12-

person jury and paid additional court
costs.) Lawyers for the plaintift and
the defense were cach allocred a max-
imum of five peremptory challenges.
with additional challenges permirted
if an alternate jurer was to be chosen
or if there were multiple parties on
a side. The original venire included
slighdy more females than males, and
the mean juror age was 43.1 years. As
the auchors note, “the racial/ethnic
composition of the venire was 63.3
percent white, 25.0 percent black, 8.1
percent Hispanic, 3.4 percent Astan
or other, and 0.2 percent unknown.”

As cach jury was formed, the
judge collected data on age, sex. race.
and 7ip code of each prospesctive juror
as he or she underwent questioning.
Age and zip code data were obtained
from the jurer cards prospective
jurors had filled out before arriv-
ing at court. The judge recorded sex
and race based on his observations of
the individuals.

Race, of course, is a cantested
category, the authors note. so the
judge’s observations were checked
against statistics from the 2000 US
Census. The residential patwern of
Cook County, IHinois, from which
the venire was drawn, is highly racial-
ly segregated. The authors “computed
the percentage of blacks. Hispanics
and whites in each of the [70 zip
codes represented by jurors who went
through jury selection in the court-
room and correlated that percentage

with the percentage of individuals
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from those groups residing in that
zip code according to the 2000 US
Census . the results indicate substan-
tial consistency between the percent-
age in the courtroom, as determined
bv the judge’s ohservations, and the
pereentage in the Census zip code
dara...” 10 estmate puror socioeco-
nomiic status. the authors obtained
the median family tncome from the
2000 Census for the zip code where
each iror lived.

The dara coilected from the 277
crials were so robust that the authors
were able o use it 1o examine several
aspects of jury formartion, Speciﬁca}ly.
thev were able to "examine the opera-
tion of jury selection. measure dircctly
Low the excrcise of peremprory chal-
lenges by plaintiffs and defendants’
attorneys affects jury compostaon
in civil cases, and cxamine how the
resules of jury selecnon played out on

six- and 12-member furies.”

A CLOSER LOOK AT
JURY SELECTION

Over the years, critics of the peremp-
tory challenge have held that, despite
safeguards, the practice allows for
racial and other torms of discrimi-
in Indeed,
Diamond and co-authors did hnd

svstematie patcerns of selection in

narion fury selection.

the peremprory cha“cngcs in the
trial dara they examined. When the
peremprory challenges were analyzed,

the authors found that “plaintiffs

removed fewer blacks, fewer fermales,
and wealchicr jurors... defense attor-
neys removed more blacks and poorer
jurors.” In particular they found thar
the defense excused 25.3 percent of
available black males and 21.5 per-
cent of available black females, but
only 13.4 percent of available non-
black males and 15.4 percent of non-
black fernales.

Yet. when looked at together, the
patterns of peremptory challenges
of the ptaintiff and defense balanced
each other out. As the authors found,
“overall, despite patterns of excuse
that were systematically related 10
racial characteristics that attorneys are
legally prohibited from using as a
basis for peremprory challenge, the
pool of available jurors remained es-
sencially unchanged by peremprory
challenge. Countervailing patterns
of excuse produced the equilibrium.”
However, rheir subsequcnt analysis of
the effect of fury size on jury composi-

tion produced very ditferent indings.

THE EFFECTS OF JURY SIZE
ON JURY COMPOSITION

[f jury members were randomly
selected from the venire, sampling
theory would predict thar smaller
(six-person) juries would be less rep-
resentative of the overall composition
of the venire than larger (12-person)
juries. But. of course, as the authors
note. “jurors selected to decide a

casc...arc not randomly sampled.”

Throughout the voir dire process
they may be dismissed for causc or by
peremptory challenge.

Diamond and co-authors exam-
ined the composition of each jury in
the sample. They found. most strik-
tngly, that jury size had a significant
impact on the number of African
Americans on a jury, with fewer Af-
rican Americans on the smaller juries.
As the authors state, "while 28.1 per-
cent of the six-member juries lacked
even one black juror, only 2.1 per-
cent of the 12-member juries were
entircly  without black representa-
tion...more than haf (58.3 percent)
of the six-tmember juries had one or
fewer black jurars, while fewer than
one in five (17.8%) 12-member ju-
ries were in that category. Nor is the
underrepresentation simply propor-
tional, which would occur if jurtes of
both sizes were equally ltkely co have
one in six black jurors (e, 1in 6, 2
in 12}, Instead, 58.3 percent of six-
tnember juries had one-sixch or fewer
black jurors, while 37.7 percent of
12-member juries had one-sixth or
fewer black jurors.”

‘The authors poinr out that a ran-
dom draw ofjurors from a venire chat
was 25% African American, as was
the population in the venire studied,
would produce a 0.455 prabability of
obtaining two or more jurors of color
on a jury of six, while the probability
would be 0.842 of obraining two or
more such jutors on a jury of rwelve.

In the acrual juries under study the
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proportions were 0417 and 0.822
respectivelv. This result. varying only
slightly from random chance, shows
rhat “the choices exercised by the
parties during voir dirc, even though
systematically relared to race, did
not afecr the probabilities of mi-
nority representation,” the authors
state. The authors earlier inding that
peremptory challenges on both sides
tended o cancel cach other out held
up regardless of jury size. The authors
conclude that, “these robust effects
answer the question of whether we
can gencralize from statistical sam-
pling theory for predictions about
the effects of jury size pos[sclection:
we can.’

If the peremprory challenge has
only a miniscule ettect on the repre-
sentaiion of minorittes an the jury, in
spite of a pattern of “svstemaric rela-
tionships between juror race and the
side excusing the juror” whar effects
does it acrually have. and what is its

acrual function?

ACHIEVING IMPARTIAL
AND REPRESENTATIVE JURIES

The authors argue that the peremp-
torv chalienge functions as a “safery
vahve" that allows the litigants to
remove a juror whom the judge has
not removed for cause. Judges may
have a hard time evaluating a juror’s
respanse Lo questions: it a juror claims
to be uble to be fair. the judge may

have to evaluare “imperfect cues —

such as hesitarion. “The availability
af the peremprory challenge enables
a litigant to remove a juror who
would nor evoke an excuse for cause
from a judge unless the juror explic-
itly ‘confessed’ to an inability fo be
fair. a safery valve thar should not
lighty be ignored,” the authors srate.
Furthermore, even if peremptory
challenges fail © wecd out “jurers
who would find it difficule to decide
the case based on the evidence, those
challenges still play a role in ensuring
that litigants fecl that chey have been
treated fairly” Thus, the peremptory
challenge contriburtes 1o litigants per-
ceprion that the system is fair,
Furcher

needed to identify wiether there is an

empirical rescarch s
aptinal number of peremptory chal-
lenges. A large number of peremprory
challenges “makes a race-based chal-
lenge pattern more available w an
attorney who chooses that straregy.”
the authors not. bur it also makes
such a pattern morce dewectable. On
the other hand, “retaining a limited
number of peremptory challenges for
licigants to exercise without having
to prove juror bias o the judge can
strike the balance berween respect-
ing cltizen promises to be fair and
providing litigants with both fairness
and the appearance of fairness,” the
authors statc. To evaluace the optimal
number of peremprory challenges
rescarchers will need to “examine
challenge behavior and effects in ju-

risdictions with more peremprory

challenges and lower percentages of
minorities in the jury pool,” the au-
thors note.

In the meantime, howcver, the
authors conclude thar their research
demronstrates ane solution to the
problem of jury representativeness.
As “while

attention has been directed toward

they starc, so  much
remedying perempiory challenge, a
far more powerful source has been
undermining the representativeness
of juries...the 12-member jury pro-
duces significantly greater hereroge-
ncity than does the six-member jury.
If increasing diversity in order to bet-
ter represent the popularion s a goal
warth pursuing for the U.S. jury, the
straightforward solution—the key—
is a return to the 12-member jury.”
Diamond, Peery. Dolan  and
Dolan report on this research in
“Achieving Diversity on the Jury: Jury
Size and the Peremprory Challenge,”
Journal ofEmpirz’m! Legal Srudies, Vol.

6, Issue 3, September 2009.
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Marc Stahl,

“Racial and Gender
Composition of the Jury and
Batson Issues”



V11]. Racial and Gender Compaosition of the Jury and Batson Issues

A. Panels must be selected in a race-neutral fashion. The Equal Protection Clause of the U.S.
and Illinois Constitutions requires that the panei of jurors ?resented for voir dire questioning must
he selected in a race-neutral fashion. In People v. Hollins,"” the court’s personnel deliberately
removed or redirected members of one race from the jury pool. The lllinais Appellate Court found
that a 20% disparity between the general population in the county and the jurors in the panel
estabiished a prima facie case of discrimination.

410

B. Three-step process of Batson challenges. Batson v. v. Kentucky™ ™ establishes a three-step
process to determine whether a party used its peremptory challenges to remove ?rospect]ve jurors
on the basis of race. A Batson challenge must be made before the jury is sworn. " Trial courts
must‘bje careful 10 address each step in the correct order rather than collapsing the inquiry into one

step.” "~

1. Prima facie case of purposeful discrimination. The party objecting to the use of
peremptory challenges must first establish a prima facie case of purposeful discrimination
during jury selection by demonstrating that relevant circumstances raise an inference that the
opposing party exercised a peremptory challenge based upon a prospective juror’s race.™”’

The mere number ol people in a protected class who are peremptorily challenged will not by
itself cstablish a prima facie case of discrimination.”" However, that number is relevant
because 1llinois courts look to the percentages of a protected class within the venire compared
to the composition of the jury selected to hear the case.””” When a Batson objection is made

366 11 App. 3d 533 832 N.E.2d 414 (3 Dist. 2006).

0476 US. 79 (1986).

Y people . Richardson, 189 [11.2d 401, 409, 727 NLE.2d 362, 368 (2000); People v. Fair, 159 111.2d 51, 71,
636 N.E.2d 455, 467 (1994

1 people v. Davis, 233 111.2d 244, 248 909 N.E.2d 766, 768 (2009) (*[T]he trial court impermissibly
collapsed the thiee-step Batson process. Accordingly, we remanded the cause for a full Batson hearing,
beginning with the prima facie stage...”); People v. Allen. 40! [1LApp.3d 840, 830. 929 N.E.2d 583, 593
(1st Dist. 2010).

" Batson v, Kentucky, 476 U.S. 79, 96; People v. Rivera 227 [11.2d |, 13, 879 N.E.2d 876, 883 (2007);
Flening v. Moswin, 2012 [L App (1st) 1034738948 (“[T|he party asserting a Batson claim has the
burden of proving a prima facie case and preserving the record...”) (quoting People v. Davis, 233 [11.2d 244,
262. 909 N.E.2d 766, 775 (2009); People v. Allen, 401 {L.App.3d 840, 849, 929 N.E.2d 583, 592 (ist Dist.
2010) (“To make it beyond stage one, defendant inust produce evidence sufficient to permit the trial court
to draw ar interence that discrimination has cccurred.™); People v._Jackson, 357 l1l. App. 3d 313, 325, 828
NLE.2d 1222 1234235 (17 Dist. 2005); People ». Primm, 319 {1l App.3d 411, 419. 743 N.E.2d 15, 22 (1
Dist. 2001).

" people v. Rivera, 227 111.2d 1, 13,879 N.E.2d 876, 883 (2007); People v. Gutierrez, 402 il App.3d 866,
891,932 N E.2d 139, 164 (Ist Dist. 2010) (*11 is settled that a Batson prima fucie case cannot be established
merely by the numbers of biack venirepersons stricken by the State.”) (quoting People v. Peeples, 155 111.2d
322.469.616 N.E.2d 294, 316 {1993)). But see, Fleming v. Moswin, 2012 L App (1st) 103475B. 9 61
(~This is not 10 suggest in gry way that such a small number [two peremptory chalienges against a racial
minority] can never support a prima facie case of discrimination.”).

¥ See, e.g.. People v, Green. 2012 IL App (3d) 110050U. § i6 (“Here. defendant made a prima facie
showing of gender diserimination. The State used it peremptory challenges to exclude predominantly
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regarding discrimination against a particular race, thc unchallenged presence of jurors of that
race on the seated jury tends to weaken the basis for a prima facie case of discrimination. Buta
smal! number of challenges may constitute a prima facie case even when several members of

the protected class are selected to serve on the jury

In considering whether a party has established a prima facie case, courts consider: (1) the racial
identity between the defendant and the excluded prospective jurors: (2) a systematic pattern of
strikes against prospective jurors of a particular racial group: (3) a disproportionate use of
peremptony challenges against prospective jurors of a particular racial group; (4) the level of a
racial group’s representation in the venire as compared to the jury; (5) the opposing counsel’s
questions and statements during voir dire examination and while exercising peremptory
challenges; (6) whether the excluded prospective jurors from the racial group in question were
a heterogencous group sharing racc as their only common characteristic; and (7) the race of the
defendant. victim and witnesses.’’’ In addition, “an important tool in assessing the existence
of a prinui fucie case is “comparative juror analysis,” which cxamines ‘a prosecutor’s questions
10 prospective jurors and the jurors’ responses. to sce whether the prosecutor treated otherwisc
similar jurars differently because of their membership in a particular group.

In weighing these factors, the trial court should keep in mind the purpese of the first prong.
The Barsun framework is meant to address suspicions that discrimination may have infected
the jury sclection process and the first prong identifies which cases require further
investigation because ol such suspicions.””” The U.S. Supreme Court has explained. “We did
not intend the first step to be so onerous that a defendant would have to persuade the judge —
on the basis of all the tacts. some of which are impossible for the defendant to know with
certainly — that the challenge was more likely than not the product of purposeful
discrimination. Instcad, a defendant satisfies the requirements of Batson’s first step by
producing evidence sufficient to permit the trial judge to draw an inference that discrimination
has occurred.”™" Queting this language, the Illinois Supreme Court has noted, “the threshold
for making out a prima _facie ¢laim undcr Batson is not high."m

2. Race-Neutral Explanation. If the ohjecting party establishes a prinu facie case, the burden
shifts to the other party to articulate a race-neutral explanation for challenging the

female jurors: only four of the impaneled jurors were female, while the venire was evenly balanced between
the genders. ) People v, Gutierrez. 402 1. App.3d 866, 893, 932 N.E.2d 139, 185 (ist Dist. 2010).

o See, e, People v. Taylor, 409 111 App.3d 881, 902, 949 N.E.2d 124, 145 (1st Dist. 2011} (prima facie
case established when three African-American jurors were peremptorily challenged and three of four
selected on 1 irst panel were African-American).

17 See People v Jackson. 357 111 App. 3d 313, 325-26. 828 N.E.2d 1222 1234-35 (1™ Dist. 2005): People
v. Primun. 319 HlLApp. 3d 411, 419-20. 745 W E.2d 13, 22-23 (1 Dist. 2001). A detailed analysis of each of
thesc factors is contained in Fleming v. Moswin. 2012 IL App (1st) 1034758, ¥ 47-78.

* ¥ people v, Davis, 231 11.2d 349, 361, 899 N.E.2d 238, 246 (2008) (quoting Bovd v. Newland. 467 F.3d
1139, 1145 (9th Cir. 2006)). See also. Fleming v. Moswin, 2012 1L App (1st) 1034758, 4 47.

% Johnson v. California, 545 U.S. 162, 172 (2005).

" Johnsen v California, 545 U.S. 162, 170 (2005).

T People v Davis, 231 111.2d 349, 360 899 N.L.2d 238. 245 (2008).
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venirepersons in question, *32 Numerous factors have been held to be race-neutral reasons for a
challenge. including a grospeclwejumr s employmenl ? youth,** or failure to complete a
written questionnaire. Even aJuror s demeanor or body language may constitute a race-
neutral reason for a challenge.™ At the second stage, the race-neutral explanatlon need not be

Upersuasive, or even plausible. ™ " The only issue is whether the explanation is non-
discrimmatory.

3. Evaluating whether the race-neutral explanation is credible or pretextual. If the
opposing party provides a race-neutral explanation, the trial judge must consider this
explanation and determine whether the complaining party has established purposcful racial
discrimination, including whether any purported neutral explanation is pretexlua[

The trial court must thoroughly examine the articulated reasons for the peremptory chailenge
and should not suggest race-neutral explanations. In one casc, the {llinois Appellate Court
obscrved:

| Tihe record clearly shows that the trial judge did not “closely scrutinize™ the
prosecutor’s explanations. In fact. several times he coached the prosecutor by
explaining or devcloping the reasons given by the prosecuter or simply
articulating a “race-neutral” reason for the prosecutor, who merely agreed. ..
The trial judge did rot undertake a “sincere and reasoned attempt to evaluate
the prosecutor’s explanation in light of the circumstances of the case. med

The credibility of a race-ncutral explanation can be evaluated based on many factors. including

“the [propenent’s] demeanor: by how reasonable. or how improbable. the explanations are: and
by whether the proffered rationale has some basis in accepted trial strategy.” 3" The trial court
should consider “the offering party’s consistency in applying its non-discriminatory

** Harris v IHardy, 2012 U.S.App.LEXIS 10336 (May 23, 2012); People v. Jackson, 357 Ill. App 3d 313
323-26. 828 NLE.2d 1222 1234-33 (17 Dist. 2005): People v. Primm. 319 L. App.3d 411, 419-20. 745

N F.2d 1322223 (17 Dist. 2001,

" people v Taylor, 409 U1, App.3d 881,902, 949 N.E.2d 124, 145 (Ist Dist. 201 1).

" people v. Tavlor. 409 U1, App.3d 881.902, 949 N.E.2d 124, 145 (Ist Dist. 20§ | .

% People v. Brooks. 2012 1L App (4th) [10316U, 4§ 41,

2 people v. Brooks, 2012 1L App (4thy 1105360, 9 35; People v. Sipp, 378 LA pp.3d 157. 169, 883

NI 2d 1133, 1143 (st Dist. 2008) ("Historically, demeanor. body language, and manner have been
important factors in jury selection and constitute legitunate, racially neutral reasons for exercising
peremptory challenges. However, such demeanor-based explanatiens *must be closely scrutinized because
thev are subjective and can be easily used by a prosecutor as a pretext for excluding persons on the basis of
race,”™) (quoting People v. Banks, 241 1L App.3d 966, 976, 609 N.E.2d 864, 871 (Ist Dist. 1993)).

7 Purkett v, Llem. 534 U.S. 765, 767-68 (1995). See aiso, Harris v. Hardy, 680 F.3d 942, 949 (7th Cir.
01

" Harris v. Hardy, 680 F 3d 942, 949 (7th Cir. 2012); People v. Jacksen. 357 11l App. 3d 313, 325-26,
$28 N.E.2d 1222 1234.35 (1™ Dist. 2005); People v. Primm, 319 liLApp.3d 411, 419-20, 745 N.E.2d 13,
22-23 (17 Dist. 2001,

=7 People v, Banks, 241 1li.App.3d 966. 976, 609 N.E.2d 864, 871 (1st Dist. 1993} {quoting People v.
Harris, 129 11{.2d 123, 174, 544 N.E.2d 357, 380 ( 1989)).

T Miller-Ll v. Cockrell, 537 U.S. 322, 339 (2003).
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_justiﬂcation."w “[[]f a [partys] proffercd reason for striking [a prospective jurar of one race|
applies just as well to an otherwise-similar [juror of a different race] who is permitted to serve.
that is evidence tending to prove purposcful discrimination to be considered at Batson 's third
step. ™ A further factor that may be considered in determining the credibility of the
explanation is whether the non-discriminatory justification offered in step two results in
disparate impact on prospective jurors of one race or gender.”"? *An invidious discriminatory
purpose may often be inferrcd from the totality of the relevant facts. including the fact. if it is
true, that the [classitication] bears more heavily on one race than another.” "

C. Batson has been extended to claims of gender discrimination during jury selection. The
Fourteenth Amendment to the U.S. Constitution prohibits discrimination in jury selection on the
basis of gender regardless of whether the challenge involves a male or female.”” The same threc-
step Batson process applies in cases of alleged gender discrimination in the exercise of peremptory
challenges.” ™"

D. Batson has been extended to civil cases. A privaie party’s exercise of peremptery challenges
occurs pursuant to state action administered by government officials. For this reason. “[t]he rule
announced in Batson. that the State may not use peremptory challenges to purposefully exclude
members of the venire based on their race. applics with equal force to private litigants in civil
cases.™" Thus. the same three-step Batson process applies to civil as well as criminal cases.

E. Batson applies to defendants as well as the prosecution in criminal cases. The Fourteenth
Amendment to the U.S. Constitution prohibits discrimination in jury selection by detendants in
criminal cases. ‘The discriminatory use of challenges by either party in a criminal casc inflicts
harms on the dignity of prospective jurors and the integrity of the courts. Therefore, a prosecutor
has standing to raise a Batson objection on behalf of excluded jurors.*

F. The trial court may make a Batson objection on its own motion when a prima facie case
of discrimination is “abundantly clear.” A trial court may raise a Batson issue sua sponte. A
The [tiinois Supreme Court has observed that a trial court “suffers an injury as significant as either
of the parties when discrimination takes place in jury selection...[Plerceived discrimination inijury
selection reflects negatively on the integrity of the judge who presides over the proceedings."4 :

Y1 United States v. Stephens, St4 F.3d 703, 701 (7th Cir 2008).

2 Niler-El v. Dretke, 545 U.S. 231, 241 (20051

“** United States v. Stephens, 514 F.3d 703, 712 (7th Cir. 2008).

™ Herndandez v. New York, 500 U.S. 352, 363 (1991) (brackets in original. quoting Washingion v. Davis,
426 U.8. 229, 242 (1976)).

LB v. Alabama, SU1LU.S 127 ¢1994).

¢ people v. Rivera, 227 1iL.2d t, 13, 879 N.E.2d 786, 883 {2007); Peaple v. Green, 2012 IL App (3d)
[ LOOSOL:.

ST MeDannell v. McPartlin, 192 111.2d 305, 326 736 N.E.2d 1074, 1087 (2000).

"% "'dmonson v. Leesville Cancrete Co., 500 U.S. 614 (1991); Fleming v. Moswin. 2012 1L App (st}
103475B. % 35.

“* Georgia v, McColium, $05 U.S. 42,59 (1592).

" peopie v. Rivera, 221 111, 2d 481, 832 N.E.2d 771 (2006).

' people v. Rivera, 221 111 2d 481, 503, 852 N.E.2d 771, 784 (2006).
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However. a trial court may make a Batson claim on its own motion only when a prima facie case
of discrimination js “abundantly clear.” *** Morcover, the trial court must make an adcquate record
consisting of all relevant facts, findings, and articulated bases for all three stages of the Batson
process.

G. Preserving the record when making a Batson objection. The party making the Batson
challenge must prescrve the record by establishing the race or gender of all of the venire members
and also establishing which prospeetive jurors possess which traits. *** [f a party relies upon the
demeanor of a prospective juror as a race-neutrai basis for a peremptory challenge, the party
raising the Batson claim must put into the record any disagreement as to the descripticn of the
challenged juror’s demeanor or must put into the record whether any other prospective jurors
displaved the same demeanor.™

REN

People v. Rivera, 221 [ 2d 481, 515, 832 N.E.2d 771, 791 (2006).

U people v, Davis, 231 111.2d 349, 367. 899 N.E.2d 238. 249 (2008); Peaple v. Rivera, 221 [I] 2d 481, 515
832 N.E.2d 771. 791 (2006).

“* Peaple v. Davis. 231 111.2d 349, 363, 899 N £.2d 238, 247 (2008) ([ W]e are not comfortable with
presuming facts not contained in the record, and defendant has made no representation before this court that
the iurors [accepted by the State] are in fact nonblack.”); People v. Rivera, 227 111.2d 1, 13, 879 N.E.2d 876.
883 (2007); People v. Abdulia, 2012 [L App (Ist) 1103131, 99 $2-53 (*There is nothing in the record
regarding the racial identity or national origin of any of the other {unchallenged] venirepersons or jurors. As
aresult, we cannot assess whether there is a pattern of strikes or a disproportionate use of peremptory
challenges azainst Arabic venirepersons.™); Fleming v. Moswin, 2012 1L App (Is1) 1034758, 148 (*[T]he
party asserting a Barson ¢laim has the burden of proving a prima facie case and preserving the record, and
any ambiguities in the record will be construed against that party.”™) (quoting People v. Davis, 233 111.2d
244,262,909 N E.2d 766, 773 (2009)).

"% people v. Brooks. 2012 [L App (+th) 1103160, 4 35 ([I]t was incumbent upon defendant to make a
record that appropriately supports his contentions of discrimination. and defendant does not point to any
statement in the record describing the outward appearance or body language of other venirepersons.™).
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Voir Dire of Prospective Jurors in Illinois

Marc B. Stahl




[. Purpose of Voir Dire of Potential Jurors

“The purposes of voir dire are to (1) enable the trial court to select jurors who are free from bias or
prejudice. and (2) ensure that attorneys have an informed and intelligent basis on which to cxercise their
peremptory challenges.™ The right to examine potential jurors before exercising challenges is based in

part on the constitutional right to trial by an impartial jury.?

In order for voir dire to be eftective, parties must be allowed to ask questions that are reasonably likely o
uncover biases or reasonably calculated to expose prejudice. The Illinois Appellate Court has explained:

[1.Yimitation of voir dire questioning may constitute reversible ecror if it results in
denying a party a fair opportunity to properly investigate an mnportant area of
polential bias and or prejudice among prospective jurors. And. trial courts “must
exercise...[their] discretion so as not to block the reasonable exploration of
germane factors that might expose a basis for challenge. whether for cause or
peremptory.” Thus. the examination must adequately “ca!l to the attention of the
venire[persons| those important matters that might lead them to recognize or to
display their disqualifying attributes.™

Under this standard. the critica! requirement is that the questions create a reasonable assurance that
prejudice would be discovered if present.d But a party need not demonstrate that venire members
acrually harbor prejudice against its position to justifv a challenge.”

" Village of Plainfield v. Nowicki, 367 I11. App. 3d 522, 324, 854 N.E.2d 791, 794 (3" Dist. 2006). See
also. People v. Mabry, 398 1L App.3d 743, 754,926 N.E.2d 732. 740 (Ist Dist. 2010) (*The trial court
should always cxercise its discretion in a manner that is consistent with the goais of voir dire - 10 assure the
selection of an impartizl jury, free from bias or prejudice. and grant counsel an intelligent basis on which to
exercise peremptory challenges.™); People v. Gregg, 515 [LApp.3d 59, 65, 732 N.E.2d 1152, 1157 (1" Dist.
2000) (~Voir dire serves the dual purpose of enabling the trial court to select jurors who are free from bias
or prejudice and ensuring that attorneys have an informed and intelligent basis on which to exercise their
peremptory chailenges.”)

2 See U.S. Const. amend VI; 11l Const. Sec. 8. art. I; Morgan v_ Hinois, 504 U.S. 719, 729 (1992) (“[Plant
of the guarantee of a defendant’s right to an impartial jury is an adequate voir dire to identify unqualified
Jurors.”); Rosales-Lopez v. U.S. 451 U.S. 182, |88 (1981) (“Vair dire plays a critical function in assuring
the criminal defendant that his right to an impartial jury will be honored.”); People v. Strain, 306 Il.App.3d
328,334, 714 N.L.2d 74, 79 (Ist Dist. 1999) (*The sixth amendment right to an impartial jury guarantees
an adequate voir dire designed to identify ungualified jurcrs and ensure the selection of an impantial
Jury. ") affd, 194 111.2d 467, 742 N.L.2d 315 (2000); People v. Oliver, 265 HL.App.3d 343, 551, 637
N.E2d 1173, 1179 (st Dist. 1994). People v. Thomas, 89 lll.App.3d 592, 599, 411 N.E.2d 1075, 1082 (st
Dist. 1980).

3 People x. Oliver, 265 ILApp.3d 543, 348,637 N.E.2d 1177 (st Dist. 1994) (citations omitted) (ellipses
in original) (second brackets in original) (quoting Fietzer v. Ford Motor Co., 622 F.2d 281, 285 (1980) and
LS. v, Lewin. 467 F.2d 1132, 1138 (1972)). See also, People v. Tavior, 287 1L App.3d 254, 261, 678
N.E.2d 358. 363 (2nd Dist. 1997) (Voir dire must provide “sufficient information about prospective jurors’
beliefs and opinions to permit the remowval of those members of the venire who are unable or unwilling to
be impartial. ™).

4 Peeple v. Peeples, 155 1i.2d 422, 439, 616 N.E.2d 294, 311 (1993) ("[T he test for evaluating the court’s
excrcise of discretion is whether the means used to test impartiality have created a reasonable assurance that
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General statements that a prospective juror could be impartial are not sufficient to assure that any
latent bias has been discovered. The parties are entitled to explore whether any prejudices exist,
regardless ot a cursory statement that the venire member would be fair. The Illinois Appellate
Court has explained:

While the statement of a juror as to his or her ability to be fair and impartial is
proper for the court to consider as evidence of the juror’s state of mind. it does not
alone determine a juror’s eligibility. In U.S. v. Lewin, Judge Pell warned of the
dangers of conducting a cursory selection process based solely upon general
questions similar to those used in the present case: “We do not consider the
court’s obligation to let counsel, on request, get at underlying bases reflecting on
bias. prejudice or other suspect factors to be discharged by general questions such
as. ‘Is there any reason you cannot fairly and impartially try this case?” This
obligation particularly would not seem to be discharged by general direct
confrontation questions on human characteristics that most people are reluctant to

admit they possess.”™®

The [llinois Appellate Court has applied this principle to specific cases. In Village of Plainfield v.
Nowicki.” for example. the Appellate Courl overturned a conviction because defense counsel was
not allowed to question prospective jurors about their feelings toward alcohol consumption. The
ltlinois Appellate Court noted, “Questioning prospective jurors generally about whether they have
any biascs or prejudices that could affect their ability to be impartial does not reasonably assure
that prejudice toward alcohol consumption will be disclosed. ‘It is unrealistic 1o expect that any but
the most sensitive and thoughtful jurors (frequently those least likely to be biased) will have the
personal insight. candor and openness to raise their hands and deciare themselves biased. "

Therefore, voir dire must consist of more than vague proclamations about being fair and must
constitute an honest inquiry into potential biases or opinions that could influence the decisions of
prospective jurors,

prejudice would be discovered if present."); Pegple v. Pineda, 349 Iil. App.3d 815, 819, 812 N.E.2d 627.
632 (2% Dist. 2004); People v. Jiminez, 284 1| App.3d 908, 911, 672 N.E.2d 914, 916 (Ist Dist. 1996):
People v. Gregn, 282 TlLApp.3d 510, 514, 668 N.E.2d 158, 160 (Ist Dist, 1996); People v. Lanter, 230

I App.3d 72, 75,595 N.E.2d 210, 213 (4th Dist. 1992).

" People v. Strain, 306 T1. App.3d 328, 335, 714 N.E.2d 74, 79 (15t Dist. 1999); People v, Jiminez, 284
HI.App.3d 908. 913, 672 N.E.2d 914, 917 {Ist Dist. 1996).

6 people v. Thomas, 89 HLApp.3d 592, 600, 411 N.E.2d 1076, 1083 (1st Dist. 1980) (citations omiited)
(quoting L.S. v. Lewin, 467 F.2d 1132, 1138 (7th Cir. 1972).

T367 111 App.3d 522, 854 N.E.2d 791 (3rd Dist. 2006).

* Village of Plainfield v. Nowicki. 367 111.App.3d 522, 524. 854 N.E.2d 791, 794 (3rd Dist. 2006) (quoting
State v. Ball, 685 P.2d 1055, 1038 (Utah 1984)) (citations omitted). See also, Pegple v. Strain, 306

I App.5d 328. 336. 714 N.E.2d 74, 80 (1st Dist. i999) (*Can you be fair to both sides here?” not sufficient
to uncover specific biases.).
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11,

Objections to Voir Dire of Potential Jurors

A. Indoctrination or pre-educating. The lllinois Appellate Court has warned, ~[V]air dirc should
not be converted into a “vehicle for pre-educating and indoctrinating prospective jurors as to a
particular theory or defensc...”™® The purpose of yoir dire examination is not for the parties to argue
their case. Therefore, questions that indoctrinate the jury as to specific positions of the parties are
objectionable. “Broad questions are generally permissible....Specific questions tailored to the facts
of the case and intended to serve as “preliminary final argument’ are generally impermissible."'”

B. Pre-trying or hypotheticals. The purpose of voir dire examination is to impanel an impartial
jury, not to ask the prospective jurors to pre-judge the case, Therefore, attorneys cannot present
venire members with hypothetical fact patterns and ask them how they would vote.i! For
example. the Appellate Court found crror where the prosecutor repeatedly informed jurors that
they would hear two different versions of events and then asked whether this would automatically
create reasonabie doubt in their minds.!2 Hypotheticals that outline anticipated evidence and ask
potential jurors for a decision are objectionable.

However. guestions about specific pieces of evidence are not automatically prohibited.!3 Parties
are allowed to ask how potentially controversial facts may affcct venire members as long as such
questioning does not cross the line into pre-trying the case with hypotheticals. Furthermore, the
Appeilate Court has stated that the parties may use hypotheticals “*to ascertain whether the jurors
could intellectually comprehend” the respective theories of the case, Such an inquiry is acceptable,
as long as it does not rise to the level of indactrination or preeducation.™ 4

C. Law and instructions. lllinois Supreme Court Rules 234 and 431 state that questions to
prospective jurors “shall not directly or indirectly concern matters of law or instructions.” The rule
contains no exceptions. However, higher courts in lllinois routinely allow questions about law and

9 People +. Mapp. 283 L. App.3d 979, 986, 670 N.E.2d 852, 857 {1st Dist. 1996) (quoting People v,
Kendricks. 121 111, App. 3d 442, 449,459 N.E.2d 1137, 1142 (Ist Dist. 1984)). See also, Rub v.
Consolidated Rail Corperation, 331 111 App. 3d 692, 696, 771 N.E.2d 1015, 1019 (1™ Dist. 2002) (voir dite
should not be used “to indoctrinate or pre-educate jurors.,.); People v. James, 304 (1 App.3d 52,57, 710
N.E.2d 484, 489 (2nd Dist. 1999); Limer v, Casassa, 273 [1l.App.3d 300, 302, 652 N.E.2d 854, 856 (4th
Dist. 1995): People v. Lanier, 236 [lLApp.3d 72, 75, 595 N.E.2d 2]0. 213 (4th Dist. 1992),

*“ People v. Rinehart, 2012 [1, 111719, 9 17. 962 N.E.2d 444 (2012).

1 Rub_v. Consolidated Rail Corporation, 331 11 App. 3d 692, 696, 771 N.E 2d 1015, 1019 (1% Dist. 2002)
{voir dire should not be used “to obtain a pledge as to how [prospective jurors] would decide under a given
set of facts ur determine which party they would favor in litigation.”); Gowler v. Ferreli-Ross Co.. 206
Hl.App.3d 194, 207, 563 N.E.2d 773 781 (1st Dist. 1990) (improper “to obtain a pledge [ from prospective
jurars] as to how they would decide under a given state of facts...”); People v. Bell. 152 lll.App.3d [007.
1017, 505 NLE.2d 363, 372 (5rd Dist. 1987).

12 peopie v. Mapp, 283 111.App.3d 979. 988, 670 N.E.2d 852, 858 (1st Dist. 1996): People v. M.D., 231

Hl. App.3d 176. 197,595 N.E.2d 702, 715 (2nd Dist. 1992}

I3 Sec infra. Section V. Questions About Types of Evidence or Case-Specific Facts.

14 people v. Tavior, 287 Nl App.3d 254. 261, 678 N.E.2d 358, 363 (2nd Dist. 1997). Sec¢ also. Gowler v.
Ferrell-Ross Co.. 206 i1l App.3d 194. 208, 563 N.E.2d 773, 781 (15t Dist. 1990).




instructions. The [llinois Appellate Court has stated. "[[Jnquiry may be made as to whether a juror
has a disagreement with a particular rule of law which will be applied in that case..."!5

Two legal principles seem to govern the exceptions to the general rule prohibiting such inquiries.
First. the parties cannot expect prospective jurors to understand the faw before they receive
instructions. Attorneys may not “test the jurors understanding of the law...before they were
instructed...”!® Second. courts may allow questions about legal principies that might be
controversial to some jurors. The [llinois Supreme Court has expiained:

In People v. Wright, prospective jurors were asked whether they could impose the
death penaity in an appropriate capital case. A majority of this court found such
voir dire unexceptionable under Rule 234..Similarly. attorneys have been
allowed in dramshop actions to ask prospective jurors whether they disagreed with
the dramshop statute. The thread which runs through those cases is that the jury
was going to be asked to apply an cxtraordinarily controversial legal requirement
against which many members of the community may have been prejudiced.
Inquiry into the feeling or viewpoint of the venire regarding such controversial
legal positions is consistent with a bona fide examination conducted so that parties
can intelligently exercise their prerogatives to challenge.l”

Thus. questions about the law or instructions have been found acceptable when (1) a potentially
controversial lcgal rule (2) is briefly and accurately stated and (3) prospective jurors then are asked

their viewpoints about the rule.18

D. Privilege against self-incrimination. The fifth amendment’s privilege against self-
incrimination applics to prospective jurors. I'herefore, venire members should not be asked

whether they have committed crimes. 19

E. Irrclevant and personal opinion. While counsel may briefly explain a point before asking a
question. injecting irrelevant issues or personal opinion into a trial is not allowed.20 However, the
scope of “relevant” voir dire examination can be quite broad. Parties may ask about venire

I'S Limer v Casassa. 273 [IL.App.3d 300, 302. 652 N.E.2d 854, 857 (4th Dist. 1995).

16 People v. Mapp, 283 11l.App.3d 979, 989, 670 N.E.2d 852, 859 (1st Dist. 1996 ).

17 People v. Stack, 112 [11.2d 301, 312, 493 N.E.2d 339, 344 (1986) (citations omitted). Sec also, People v.
Mapp. 283 [l App.3d 979. 987, 670 N.E.2d 852. 858 (Ist Dist. 1996); People v. Lanter. 230 L App.3d 72,
76. 595 N.E.2d 210, 213 (4th Dist. 1992).

I8 See. e.o.. People v. Stack. [12 111.2d 301, 310, 493 N.E.2d 339, 343 (1986) (Approving the questions
“Do vou have any feeling or viewpoint concerning the defense of insanity in a critninal case? If so,
what?"'}; People v. Mapp, 283 11.App.3d 979, 989, 670 N.E.2d 852, 860 (ist Dist. 1996) (“Given these
decisions. we conclude. despite the proscription of Rule 234, that potential jurors may be given a brief and
fair summary of accountability principles and then be asked if they could properly apply those principles to
the evidence.”); People v, Faulkner, 186 11 App.3d 1013, 1022, 542 N.E.2d 1190. [195 (5th Dist. [989)
(Approving the question "Do you have any quarrel with the concept the State is not required to produce a
body in this case?™),

19 people . James. 304 1L App.3d 52, 58-59. 710 N.E.2d 484, 489-90 (2nd Dist. 1999).

20 See People v. Mapp. 283 111.App.3d 979, 989, 670 N.I:.2d 852, 859 (1st Dist. 1996).




members” personal life experiences including membership in organizations (civic, political. social,
etc.). hobbies. reading interests, family, education, and professional experiences.2!

F. No prohibition against non-leading or open-ended questions. The I!linois Supreme Court
has expressly approved open-ended questions requiring a narrative answer on the part of
prospective jurors. 22 Attorneys may even ask open-ended questions requiring jurors to think of
reasons why somebody might act a certzin way under particular circumstances, as long as the
attornevs do not supply the reasons and accept the answers without z:lrgument.23 Several trial
advocacy texts. including one cited by the [ilinois Appellate Court, also recommend non-leading
questions during voir dire 24 Professor Mauet has noted, “Open-ended questions let jurors answer
using their natural vocabulary and manner of expression. How a juror answers, rather than what
he savs, is often a marc reliable indicator of that juror’s attifudes on critical issues.™”

21 [ ubet, Steven. Modern Trial Advocacy: Analysis & Practice (1993), pp. 446-47. The Hlinois Supreme
Court has allowed questions about childhood abuse in a case that had nothing to do with such conduct. In
People v. Kurth. 34 111.2d 387, 390-91, 216 N.E.2d 154, 136 (1966). a juror informed the judge that she was
nervous beeause of childhood abuse when she was locked in an attic. She stated she had a fear of
confinement such that the jury room made her nervous. The [llineis Supreme Court noted, “To accepta
juror who acknowledged a longstanding fear of closed places and to deny counset the right to interrogate
this juror. or cven disclose her name. was under the circumstances prejudicial error.™ [d.

22 people v. Buss, 187 111.2d 144, 195-96. 718 N.E.2d 1. 30 (1999) (*[Elach prospective juror not excused
during preliminary questioning was required to provide a narrative answer to the court’s question. “Can you
explain to us here in court what vour feelings are about the imposition of the death penalty?” Their
respanses generally gave a clear picture of their attitudes toward this Jaw.™).

= People v. Ringhart, 2012 1L 111719, 95 (*Q. Can you think of a reason why a victim might delay in
reparting being raped or being a victim of sexual assault: A. Shame, embarrassment, fear.....Q. Can you
think of some reasons why a sexual assault victim might not automatically come forward? A. Oh, Ithink
may be fear. and think you would be a lesser person if something like that happened to you.”).

24 See. ¢.u.. Bergman, Paul. Trial Advocacy in a Nutshell (2nd ed. 1989), pp. 319-20: Lubet, Steven.
Modern Trial Advocacy: Analysis and Practice (1993), pp. 447-48; Mauet. Thomas A. Fundamentals of
Trial Techniques (2nd ed. 1988), p. 38.

-* Mauet. Thomas A. Fundamentals of Trial Technjgues (2nd ed. 1988}, p. 38. The Illinois Appellate Count
relied upon Mauet in York v. El-Ganzouri, 353 1il. App. 5d 1, 12-13 817 N.E.2d 1179, 1190 1 Dist. 2004)
(citing Mauet regarding voir dire) and People v. Lee, 342 1il. App. 3d 37. 51,795 N.E.2d 751, 762 (1™ Dist.
20033




I11. Statutory Qualifications of Petit Jurors in Illinois

A
B.
C

o

. Inhabitant of the county.29

Minimum age of 18 years.?7
“Free from dll legal exception. of fair character, of approved integrity. of sound judgment. well

informed...">
Able to undcrstand the English language, whether in spoken or written form or interpreted into

sign language.>?
Citizen of the United States of America, 3¢
No service as a juror on the trial of a cause in any court in the county within one year previous
unless the prospective juror waives the exemption 3!
Not a party 10 a suit pending for trial in that court 32

26
27
28
19
30
31

32

705 Hl.Comp.Stat. 303/2 (1) (2013)
705 1H.Comp.Stat. 3052 (2} (2013}
703 1Il.Comp.Stat. 3052 (3} (2013)
705 [IN.Comp.Stat. 305/2 {3) (2013)
705 11L.Caonp Stat. 30572 (4) (2013)
705 N.Comp.Siat. 305:14 (2013),

705 [ .Comp.Stat. 305/14 (2013).
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VIL

Re-Opening Voir Dire After the Jury Has Been Selected.

A. Voir dire may be re-opened and jurors may be challenged for cause at any time. The trial
court has discretion to re-open voir dire and question jurors after a jury has been selected 37!
Further. a party can challenge a juror for cause even after the panel has been sworn.372 However.
“:ance a juror has been accepted and sworn, neither party has the right to peremptorily challenge
that juror. Although the circuit court retains the right to dismiss a selected and sworn juror for
cause, the parties no longer possess the right Lo exercise a peremptory challenge.”

B. Rcasons why voir dire may be re-opened.

I. Clarifying or investigating responses from the original yoir dire. “Where voir dire.. . has
just been completed and it comes to the attention of the trial court that there are facts which
contradict the answers given on voir dire. proper procedure cails for an inquiry.“374 In People
v.Green.” three venire members indicated on their jury cards that they had been victims of
crimes. but did not reply in open court when asked the question. The Appellate Court held that
questioning should have been reopened for inquiry into whether the prospective jurors were in

fact crime victims and whether those experiences would affect their ability to be impartial >

2. Potential exposure to media coverage. When the trial court has reason to believe that
sitting jurors may have read or heard trial-related publicity ater the trial has commenced, the
trial court should question the jurors to determine whether they were actually exposed to the
media coverage and whether it will aftect their ability to judge the case fairly.*”’

3. Contact with witnesses, parties, or attorneys after beginning the trial. [n some cases, a

sitting juror has contact with a witness. party, or attorney outside of the courtroom. Ilinois law
does not categorically presume prejudice when there is outside contact with jurors. but the trial
court should question such jurors about their ability to remain fair and impartial.

In People v. Roberts.” a witness communicated with onc of the jurors. The juror in question
stated that she felt uncomtortable, told cther jurors about what happened. and was later

371 Gee. c.p.. People v. Childress, 158 111.2d 275, 29193, 633 N.E.2d 633, 642-43 {19%4); People v. Green,
282 HL.App.3d 310, 514, 668 N.E.2d 158, 160 (Ist Dist. 1996},

372 Strawder v. Chicago, 264 1iLApPp.3d 399, 402, 690 N.E.2d 640. 643 (Ist Dist. 1998).

¥ People v. Peeples, 205 111 2d 480. 520-21. 793 N.E.2d 641, 666 (2002).

" people v. Green. 282 1L App.3d 510, 514, 668 N.E.2d 158, 160 (1st Dist. 1996). See also. Strawder v,
Chicago. 294 111 App.3d 399, 402, 690 N.E.2d 640, 643 (1s1 Dist. 1998) (“When information is revealed
during voir dire which tends to contradict a sworn juror’s answers, the trial court should allow further
inquiry. and failure to do so can result in reversible error.”).

082 1L App.3d 510, 668 N.E.2d 158 (ist Dist. 1996).

" People v. Green, 282 111 App.3d 510, 514, 668 N.E.2d 158, 16-61 (Ist Dist. 1996): Pegple v. Mitchell.
121 11 App. 3d 193, 196, 459 N.E.2d 351, 353 (2nd Dist. 1984) (*We conclude that the count abused its
discretion in retusing to reopen voir dire of [the] juror...”). But see, Peopie v. Adkins, 239 111.2d 1, 17-20.
940 N.E.2d 11.21-23 (2010) (no error in removing juror for cause without follow-up questions).

" See supra. Section VI E Media Coverage.

YRO214 10124 106, 824 N.E.2d 250 (2005).
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cxcuscd. The remaining eleven sitting jurors were questioned about their ability to remain fair.
However. the [llinois Supreme Court found that the trial court erred by failing to question the
alternate who replaced the excused juror.””

In other cascs, the outside contact has been deemed minimal and the trial court was not
rcquired to question the jurors. The U.S. Court of Appeals explained, “[T]he extraneous
communication 1o the juror must be of a character that creates a reasonabie suspicion that
further inquiry is necessary tc determine whether the defendant was deprived of his right to an
impartial jury. How much inquiry (s necessary (perhaps very little, or even none) depends on
how likely was the extraneous communication to contaminate the jury’s deliberations.”™™

The trial court is required to ensure a fair and impartial jury even if the defendant is the source
of the potential extranecus bias. The [llinois Appellate Court has noted. It makes no
difference in this case that it was [the defendant] himself who initiatcd the contact that may
have poisoncd the jury. We reject the suggestion that [the defendant] may not be heard here to
complain of the results of his own misconduct....At issuc in his trial in this case was whether
[the defendant committed the charged offense], not whether he had tried to corrupt the judicial
svsteni. A fair and impartial jury cannot be permitted to draw the conclusion that, because a
defendant attempted (o fix his trial, he is guilty of the offense for which he is being tried. It is
conceivable that a defendant, innocent of the charge being tried, might attempt to tamper with
a jury to assure a favorable verdiet. !

Ifa party turns down the opportunity to question the juror about out-cf-court communication
with a witness, party. or attorney and prescnts no other evidence demonstrating that the
incident caused prejudice. the party cannot later claim error.*™

4. Jurors investigating the case, including internet searches. The trial court should question
jurors it information arises that one of the jurors has used the internet or some other source to
research an issue relevant to the casc. In McGee v. Chicago,” the plaintiff testified about
memory lapses or blackouts. During the trial, a juror informed the courtroom deputy that
ancther juror had performed her own research on the internet regarding memory lapses and had
brought that information into the jury room. The trial court attempted to use the deputy 10
identify the jurer in question, When the individual would not openly admit to the deputy that

% People v. Roberts, 214 111.2d 106, 124, 824 N.E.2d 250, 260-61 (2003). Seg also, Horn v. Union Pacific,
2012 1L App ($1h) 1105581, 79 16, 22 (failure to question juror about a conversation with the spouse of'an
attorney'}.

U Wisehart v. Davis, 408 F.3d 321, 326 (7% Cir. 2005). The Wisehart decision required inquiry when one
of the jurors received information that the defendant had taken a polygraph examination. See also, People
v. Ward. 371 111, App. 3d 382, 862 N.E.2d 1102 (1™ Dist, 2007) (After defendant allegedly communicated
with one of the jurars, the trial court questioned that juror but did not question any of the other jurors. The
defense did noi request that the other jurors be questioned. No error in failing to question the rest of the
jurors.)

1 peopie v. Ward, 371 [ILApp. 3d 382, 406. 862 N.E.2d 1102, 1127 {1 Dist. 2007) {quoting U.S. v.
Forrest. 620 F.2d 446, 458 (5" Cir. 1980)).

* Horn v. Union Pacific. 2012 1L App (5th) 110558U, 99 16, 22; People v. Tumer, 143 11l. App.3d 417,
426 493 NI .2d 38, 43 {Ist Dist. 1986).

01210 App (Ist) 111084,




she had done internet research. the trial court instructed the jurors not to consider outside
sources of information and to base their decision on the evidence presented in the
courtroom.”* The llinois Appellate Court concluded that the trial court erred and that voir dire
was rcquired:

The circuit court abused its discretion in denying defendants’™ request to voir
dire the jurors. Once it became apparent that extraneous inforimation on
memory lapse had reached the jury, the circuit court’s well-intentioned
concern not to embarrass any juror was misplaced. The circuit court should
have sustained defendants’ request to voir dire the juror in chambers. At a
minimum, the circuit court should havc determined what was brought into the
jury reom, what it contained, and who had read it. The court could then
determine whether the extrancous information was prejudicial.”®’

Thus. the trial court should re-open voir dire examination when it receivces credible information
that extraneous or unauthorized information has rcached the jury. whether by juror use of the
internet or some other source.

5. Obscrving a defendant or co-defendant in custody in a criminal case (including
defendants or co-defendants in jail jump suits or handcuffs). If jurors are accidentalty
cxposed to a defendant or a co-defendant while he or she is shackled or in a jail jump suit.
defense counsel should be given the opportunity to question “the juror who saw the defendant
to determine what the juror saw, if any other jurors were informed, and if it would atfect that
juror’s ability to be fair and impartial.”™

6. Potential misuse of trial exhibits. When a party alleges that jurors have misused or
mishandled an exhibit in a way that could cause prejudice, the trial court should consider

. . . 3R
questioning the jurors about the matter. /

7. Juror comments or behavior indicating an opinion before hearing all the cvidence and
argument, Jurors should be questioned if they appear to have formed an cpinion before
hearing all of the evidence and argument. In People v. Peterson, a juror “approached [defense
counsci} in the hall and stated that she "was praving that the defendants will plead guilty” so
she could go home.™** The juror had stated during pre-trial yoir dire examination that she
could be fair. But the Appeilate Court ruled that further questioning was necessary following
the comment because it could have meant that the juror had already made up her mind. *[T]he
remark itsclf vitiates any previous conclusion madc as to impartiality on voir dire. and, without

# MeGee v. Chicage. 2012 1L App (1st) 111084, 9 29.

** MeGee v. Chicago. 2012 1L App (Ist) 111084, 9 33.

¥ people v. Romero. 384 [11.App.3d 125, 155, 892 N.E.2d 1122, 113! {]st Dist. 2008). See also, People
v. Stevenson, 2012 1L App (Ist) 111511U, 9§ 23.

W7 Qee, e.p.. People v. Williams. 384 [1. App.3d 327, 336, 892 N.E.2d 620, 628 (4th Dist. 2008} (*[O]ncc
defense counsel raised the possibility that one of the jurors was copying the statement, the court should put
on the record what transpired. review the jurors’ notes. and possibly voir dire the jury on the issue.”).

* people v_Pererson, 15 11l App.3d 110,303 N.E.2d 51415 (5th Dist. 1973).
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further inquiry, there was no way for the trial court to make a sound judgment on her present
state of mind.™**

In Pecple v. Nelson.” the foreperson wrote a note during deliberations informing the judge
that one of the jurors said in the middle of the proceedings (before evidence had been
completed and before argument) that he had aiready made up his mind and then refused to
deliberate at the conclusion of the trial. The trial court thoroughly questioned the juror about
whether he or she had a “preconceived notion™ how 1o resolve the case and whether the juror
was able to “weigh the facts and circumstances and address the issue of the case from the

. L
evidence.

In People v. Runge,*™ a juror complained of another juror saying “yes, yeah” when one party
appeared o be doing well and threw his notes against the wall when the judge overruled an
objcction and allowed the other side o ask a question. The [liinois Supreme Court approved
the trial court’s decision to allow the juror to remain after asking the following questions:

I observed you in the jury box. Are you having difficulty with the case of some
n 393

kind? What's happening’

. - P : 94
Did vou formulate any opinicns about this case at all?*

I told you earlier, at the beginning of the case, the defendant is presumed to be
innocent of the charge against him?...You still understand that?...Do you have any
problem being able to follow that rule of law basically?>”

Do you have any opinions as to whether or not the defendant’s guiity or innocent of
the charge against him at the present time? 39

s there anything about what's happened with the trial so far that would in any way
prevent vou from giving either side in this case a fair trial? w7

As the proceedings continued, a juror notified the trial court of potentially improper comments
from the previously-questioned juror. The [Hlinois Supreme Court approved the trial court’s
decision to replace the juror after asking the following questions:

I just wanted to ask you, are you having a rough time with this case at all?...What
about, basicaily. if vou can tell me?*

8 paople v. Peterson. 15 [ILApp.3d 110, 111, 303 N.E.2d 514. 515 (5th Dist. 1973). Sce also. U.S. v,
Resko. 3 F.3d 684, 690 (3rd Cir. 1993).

235 111.2d 386, 922, NLE.2d 1056 (2009).

*1 peaple v, Nelson, 235 111.2d 386, 438-39, 922 N.E.2d 1056, 11085-86 (2009).

" People v. Runge, 234 111.2d 68, 917 N.E.2d 940 (2009).

“* people v Runge, 234 111.2d 68, 112, 917 N.E.2d 940, 965 (2009).

' People v. Runge, 234 111.2d 68. 112. 917 N.E.2d 940, 965 (2009).

" people v, Runge, 234 111.2d 68. 112,917 N.E:.2d 940, 965 (2009).

™ pegple v. Runge, 234 111.2d 68, 112, 917 N.E.2d 940, 965 (2009).

7 pepple v. Runge, 234 111.2d 68, 112, 917 N.E.2d 940, 965 (2009).
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Have you talked about anything, any of these issues,...with any of the other jurors
or anvthing like that? "

In People v. Garza,™ the ltlinois Appellate Court approved the trial court’s decision to replace
a juror after asking the following questions:

One of the important things about jurors is that they approach their duties with the
mind-set of they don’t know anything about the case. And they wait tor the
cvidence, they follow the law. and i in that way they decide the case. Do you
understand what I'm saying so far?*"!

The important part of a jury is that they don’t walk into the trial thinking, before
thev hear anything, whether they want someone on one side or the other to win or
lose. Do you understand that?*%2

Certainly jurors talk about jury service and why they're here. Every judge tells
jurors not to talk about the case, but there’s probably a few things about jury service
that aren’t about the case specifically. and my guess is jurors talk about those. Is it
possibie that the jury commission saw you talking with other jurors about j jury
service in some way?...What was the other thing you were talking about?*"”

8. Sleeping jurors. [n People v. Jones.™™ the trial court noted that a juror appeared to have
been haif asleep through most of the trial. Under those circumstances, the lllinois Appeliate
Court held that the trial court must, on its own motion, make further inquiry to ensure that the
defendant receives a fair trial.*”’

The llinois Appcllate Court noted that “a juror who is 1nat{ent|ve for a substantial portion of' a
trial has been found to be unqualified to serve on the jury.” ® However. a juror is not
automatically disqualified and voir dire might not be required because of a momentary lapse in
attention. In People v, Gonzalez,™ the trial court notified the parties that a juror “may have
fallen asleep™ early in the proceedings. Neither party asked to question the juror and neither
party raiscd the issue again until the appeal. The Illinois Appellate Court heid that the trial
court was not obligated to voir dire the juror when neither party requested such relicf and when
the record contained no indication that the juror may have fallen asleep at any other time
during the trial **
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People v. Runge. 234 1H.2d 68, 117. 917 N.E 2d 940. 968 (2009).
People v. Runge. 234 111.2d 68, 117, 917 N.E.2d 940, 968 (2009).
2012 1L App (2d) HIO78TU.

People v. Garza, 20]12 IL App {2d) 110787L. 9 4.

- People v. Garza, 2012 1. App (2d) 11078701, € 4.
" People v Garza, 2042 11 App (2d) 110787U. 9 4.

369 11 App.3d 452, 861 N.E.2d 276 (1™ Dist. 2006).

People v, Jones, 369 Ll.App.3d 452, 456, 861 N.F.2d 276, 279-80 (1* Dist. 2006).
People v, Jones, 369 111.App.5d 452, 453, 861 N.E.2d 276, 279 ( (™ Dist. 2006).

388 111.App.3d 566, 577. 900 N.E.2d 1165. 1174 (15t Dist. 2008).
People v. Gonzalez, 388 111.App.3d 566, 578. 900 N.E.2d 1165, 1175 (1st Dist. 2008).
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IX.

Procedures for Voir Dire of Potential Jurors

A. Attorueys directly questioning prospective jurors. Prior to May 1, 1997. voir dire
examination in civil and criminal cases was governed by lllinois Supreme Court Rule 234. After
that date. rule 234 was amended Tor civil cases and rule 431 was adopted for eriminal cases. Rule
431 modificd rule 234 in the following ways (additions are underlined, deietions have a line
through them ).

(a) The court shall conduct veir dire examination of prospective jurors by putting
to them guestions it thinks appropriate touching their qualification to serve as
jurors in the case on trial. The court may permit the parties to submit additional
questions to it for further inquiry it it thinks they are appropriate —o¢ and mey
shal! permit the parties to supplement the examination by such direct inquiry as
the court deems proper for a reasonable period of time depending upon the length
of cxamination by the court, the compiexity of the case. and the nature of the
charges. Questions shall not directly or indirectly concern matters of faw or
instructions. The court fay shall acquaint prospective jurors with the general
duties and responsibilities of jurors."

Rule 234 was amended with virtually identical language, except for substituting “the nature and
extent of the damages ™ for ~the nature of the charges.™

Among the changes, the new rule replaced “may permit...direct inquiry™” with “shail permit...direct
inquiry.” A conflict has developed over whether this language is mandatory or whether a trial court
could deny a request for attorney-conducted voir dire. "™ The rule contains the language “as the
court deems proper,” which undoubtedly gives the trial court the right to sustain objections and
limit improper voir dire questioning. But the “as the court deems proper” language is immediately
followed by the phrase “for a reasonable period of time.” This would seem to indicate that some
period for direct inquiry is mandated. Further, interpreting the new rule as maintaining the old
discretionary standard would make the change from “may™ to “shall” completely meaningless.*”
In Peopic v, Garstecki.*™ the [linois Supreme Court discussed Rule 431. Although the trial court
first questioned the prospective jurors, the attorneys were then allowed 1o ask questions of every
prospective juror requested. For this reason. the 1ilinots Supreme Court stated that it was not ruling

" LS.CLR. 43 11a).

ONLS.CLR. 234,

"5 Compare People v. Allen. 313 1ll.App.3d 842. 847, 730 N.E.2d 1216, 1221 (2nd Dist. 2000)
(presumption in favor of attorney-conducted voir dire) and Grossman v. Gebaroski, 315 1lL.App.3d 213.
221,732 N.E.2d 1100, 1106 (st Dist. 20003 (attorney-conducted voir dire mandatory).

" Since the adoption of the rule. Appellate Court decisions have referred to atlorney-conducted volir dire as
an accepted procedure. See. e.g.. People v. Brooks, 2012 1L App {(4hy 110516U. 9 7 (“The Siate and
Jdefense counsel were then permitted to follow up with individual questions as necessary.”); Thornhill v.
Midwest Physician Center. 337 Il App. 3d 1034, 1045, 787 N.E.2d 247. 257 (1" Dist. 2003) (*When
questioning of prospective jurors is turned over 10 counsel. it has been held that it is property within the
scope of questioning lo expose any hidden bias or prejudice of a prospective juror.”); Rub v, Consolidated
Rail Corporation. 331 Ul App. 3d 692, 696, 705. 771 N.E.2d 10t5, 1019, 1026 (17 Dist. 2002).

U234 111.2¢ 430. 917 N.E.2d 465 (2009).
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on the issue of whether Rule 431 is mandatory: “Following its own voir dire, the court then
allowed defendant’s attorney to pick out any prospective jurors that he wished to question
{urther. ... Because the trial court complied with the rule’s mandatory obligation, we are not
presented with the question of whether the rule is mandatory or directory."45]

While not expressly ruling on the issue, the iilinois Supreme Court discussed the rule:

[Tlhe change [rom “may” to “shall” must bave had some significance. That
significance was to change the rule from a permissive one to @ nmandatory one.
Under the previous version of the rule, which stated that the court “may” allow
attorney participation as the court deems proper, the trial court had complete
discretion whether to allow attornevs to participate in voir dire ..[W]hat the rule
clearly mandates is that the trial court consider: (1) the length of examination by
the court: (2) the complexity of the case; and (3) the nature of the charges; and
then determine. based on those factors, whatever direct questioning by the
attornevs could be appropriate. Trial courts may no longer simply dispense with
attorney questioning whenever they want. We agree. . .that the “the trial court is to
exercisc its discretion in favor of permitting direct inquiry of jurors by attorneys.”
We are not prepared to say, however. that it is impossible to conceive of a case in
which the court could determine. based on the nature of the charge, the
complexity of the case. and the length of the court’s examination, that no attorney
questioning would be necessary.’

Thus. therc might be some circumstances in which direct inquiry would not be required.

In People v. Gonzalez. ™ the trial court prohibited direct questioning of prospective jurors. The
defendant complained that the trial court used leading questions that influenced a juror’s responses
and then prohibited direct inquiry by the attorney to follow up on the matter. The llinois Appellate
Court reversed the conviction: “[D]efense counsel voiced concern that leading questions from the
court afTecled the juror’s answers to questions on that issue. In a close case, the prospect of 2
biased jury could easily affect the outcome. Accordingly. the error threatened to tip the scales of
justice against the defendant.. Aty

B. Back-striking. “Back-striking is the process wherein a party may sirike a venireperson from an
already accepted panel, where that pane! has been broken by opposing counsel and re-

tendered, ™55 When one party tenders a panel to the other party. the other party accepts the panel
without change, and then the first party exercises a peremptory challenge to €xcuse one of the
panel members, no back-striking has oceurred.#2¢ The trial court has discretion to prohibit “back-

" people v, Garstecki. 234 111.2d 430, 444-45. 917 N.E.2d 465, 474 (2009).

' people v. Garslecki, 234 1il.2d 430, 443-44. 917 N.E.2d 465, 473-74 (2009) (citations omitted).
L2011 11 App. (2d) 100380.

4 pegple v. Gonzalez, 2011 1L App (2d) 100380, 927, 962 N.E.2d 25 (2nd Dist. 2011).

455 Srrawder v. Chicago. 294 111.App.3d 399. 402, 690 N.E.2d 640, 645 (1st Dist. 1998).

456 Syrawder v, Chicago. 294 HLApp.3d 399, 402, 690 N.E.2d 640, 643 (1st Dist. 1998).
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striking”” of venire members during the jury sclection process if the policy is announced before
jury selection begins. 457

ln some cascs, additional information is learned after one party has exercised its peremptory
challenges and before the entire panel has been selected. Even if the trial court has prohibited
back-striking. a party must object to the back-striking prohibition and mustattcmpt to exercise a
peremptory challenge as a back-strikc in order to preserve an objection for appellate review. In
People v. Dixon.”™ the defendant accepted 2 pancl of prospective jurors. Afteraccepting the panel,
the State informed the defendant that a juror had been dishonest in denying prior arrests. The trial
court rejected the defendant’s motion to strike the juror for cause. The defense did not attempt to
exercise a peremptory challenge based on the trial court’s prohibition against back-striking. The
Appellate Court ruled that the error was not preserved because the defense failed to object to the
back-striking prohibition and failed to request a peremptory challenge after learning the new
information.”

C. Burden of proof when challenging jurors. The burden of showing that a prospective Juror
possesses a disqualifying characteristic or state of mind is on the party making the challenge.#60

D. Court reporter required during yoir dire examination of prospective jurors in criminal
cases. [linois Supreme Court Rule 608(a)(9) states that in non-death penalty criminal cases. "court
reporting personnel...shall take the record of the proceedings regarding the selection of the

jury 7 The language 13 mandatory.462

Higher courts in Hlinois have given different answers to the question of whether an attorney may
waive a court reporter during jury selection in a criminal case. Waiving a court reporter during voir
dire is not per se ineffective assistance of counsel,%j but such a waiver can constitute
ineffectiveness under the facts of the case. In People v. Houston, '™ defense counsel waived the
court reporter during jury selection in an armed robbery case. After the trial, the defendant wrote to
the judge to complain about the racial composition of the jury. The lack ot a record precluded
analysis under Batson. The Illinois Supreme Court found defense counsel’s performance 1o be
defictent: | C[ounsel’s waiver of the court reporter in the case at bar falls below an objective
standard of reasonableness. We can conceive of no possible strategic advantage that might have
been gained by waiving the court reporter for vair dire "

437 people v. Moss. 108 111 2d 270, 275-76, 483 N.E.2d 1252, 1255-56 (1985).

5% 382 1L App.53d 233, 887 N.E.2d 577 (15t Dist. 2008).

5 people v. Dixon. 382 1L App.3d 233, 24[-42, 887 N.E.2d 577, 585 (Ist Dist. 2008).

460 people v. Peeples. 155 111.2d 422, 463, 616 N.E.2d 294, 313 (1993); Roach v. Springfield Clinic. [992
HLLEXIS 204 *45 (1992).

LS. CLR. 608(a)(9) (2012).

462 pegple v. Houston. 226 111.2d 135, 152-53. $74 N.E.2d 23, 34 (2007).

463 peaple v. Houston, 226 111.2d 135, 144, 874 N.E.2d 23. 29 (2007} ("[ A] waiver of the court reporter for
voir dire is not per se ineffective assistance of counsel...”); People v. Ash, 346 11l App. 3d 809, 813,805
N.E.2d 649, 652 (4" Dist. 2004).

7226 11.2d 135, 874 N.E.2d 23 (2007).

“* pegple v. Houston, 226 1il.2d 135. 148, 874 N.E.2d 23, 32 (2007).
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The Housten Court did not grant a new trial. but instead fashioned a different remedy. If the jury
selection is not recorded and if a Batson claim is raised, the trial court must attempt to reconstruct
the record of the jury setection. The [llinois Supreme Court explained:

We hold that where, as in the unusual case before us, a defendant attempts to raise
in the trial court a Batson claim of discrimination in jury selection. and claim may
not be pursued because trial counsel waived the presence of the court reporter for
voir dive. in violation of our Rule 608(a)(9,. resulting in the absence of a voir dire
record. the appropriate course, in the first instance, is to remand to the circuit
court for an altempt 1o reconstruct the rccord of the proceedings regarding the
sefection of the jury *™

On remand. the wrial court created a bystander’s report with severai exhibits, including the written
jury questionnaires. driver’s license photegraphs of the prospectlvejurors and notes identitying
which jurors were excused by the trial court. the State, and the defense. 7

Betore Houston, Illinois courts had ruled that appellate review is not possible without a 1ran5cr|pt
or & bystander’s report. but would not necessarily remand the case for a bystanders report.”™ in
civil cascs. higher courts have continued the practice of refusmg 10 review claims of error during
voir dire it a transcript or a bystanders report is not included in the record. 0

Houston found counsel’s performance deficient for waiving the court reporter. But after Houston,
at least one Appellate Court panel has stated that counsel still may waive a court reporter during
jury selection. The lilinois Appellate Court has stated, “There is nothing in rule 608(a)(9),
howcver. that prohibits the parties from waiving the presence of the court reporter during voir dirc.
Allowing the parties to do so does not deprive a delendant of due process. Any claim of error in
vOIr dirg may be established through the use of a bystander’s report or an agreed statement of
facts. ™

Whaitever the cause (including a court reparter losing notes or counsel waiving a reporter). the lack
of a transeript of voir dire is not plain error and a conviction will not be overturned without an

. . « - . . . 7
allegation of some irregularity in jury selection.’

voir dire. A defendant in a criminal case has a rightto be
tion, but a de can waive that right 472 The defendant need not

E. Defendant’s
prescint during jury s

bk

People v, Houston, 226 [1.2d 133, 152-53, 874 N.E.2d 23, 34 (2007).

7 people v. Houslon, 229 [11.2d 1. 6. 890 N.E.2d 424, 427-28 (2008).

%% See eg. People v. Toft, 3558 1 App. 3d 1102: 824 N.E.2d 309 (3" Dist. 2005) {no review possible and
conviction affirmed when defendant failed te provide a transcript or 2 by-stander’s report regarding voir
dire ofprospeu‘w jurors).

# See, e.g.. White v. Northeast lllinois Regional Commuier Railroad Corp., 1-09-1867, 2011 Iil. App.
Unpub. LEX]S 636 {1st Dist. April 15, 2011).

7 people v. Reed. 376 11.App.3d 121, 125, 875 N.E.2d 167, 171 (It Dist. 2007).

" People v, Sims. 403 HLApp.3d 9, 16-17, 931 N.E.2d 1220, 1228 {1st Dist. 2010) {Transcript of jury
selection missing “through no fault of defendant duz to the court reporter’s lost notes. ...Itis not enough to
say that as a result of the missing records we do not know whether any error occurred,..”): People v.
Russell. 385 [L.App.3d 468, 473, 895 N.E2d 151, 1137 (3rd Dist. 2008).
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the State’s witnesses, and made a closipgargument. The defendant did not raise
wfer whether jury selection without the

attorney violates | ight to Counsel Clause or whether the Due
defendant’s presence in order to subjeet the State’s case
e lilinois Supreme Court held that section 115-4.1(a) of the
ot apply to in-custody defendants and that jury selection

ndant refused to enter the courtroom (when the
382

Cross-examin®
any constitutional
defendant and without
Process Clause requires an
to a meantngful adversarial test.
linois Code ot Criminal
could procced withoy-dn attorney when the
defendant essergadlly boycotts his or her own trial.

F. Duty to tell the truth. Voir dire literally means ~“To speak the truth.”#83 Jurors are sworn to
tell the truth before voir dire examination. [ order to cvaluate jurors, attorneys must receive
truthiul intormation. Therefore, jurors should be excused for cause if they give incorrect

information during pre-examination surveys or oral examination 484

“When information is revealed during voir dire which tends to contradict a sworn juror’s answers,
the trial court should allow further inquiry, and failure to do so can result in reversible error."485 |f
a party docs not learn of a juror’s false statement until afler the trial is complete, the party must
establish that the juror answered talsely during voir dire examination and that prejudice resulted in
order 1o receive a new trial 85 However, this two-part test cannot be applied using inadmissible
evidence. Generally, post-trial statements by jurors about the mental process involved i reaching
a verdict are not admissible.**’

The juror need not admit to prejudice. When significant information is omitted or misstated during
voir dire. lllinois courts have found prejudice bascd on the circumstances despite juror claims of

¥ people v. Eppinger, 2013 IL 114121, 9 20,

2 people v. Eppinger, 2013 TL 114121, %% 38-41.

183 Black's Law Dictionary 1575 (6th ed. 1990).

484 people v, Szudy. 262 1LApp.3d 695, 709. 635 N.E.2d 801. 810 (st Dist. 1994).

485 gtrawder v. Chicago, 294 11l.App.3d 399. 402, 650 N.E.2d 640, 643 (1st Dist. 1998). See also, People
v. Green. 287 11.App.3d 510, 514, 668 N.E.2d 138, 16-61 (Ist Dist. 1996) (when three venire members had
indicated on their jury cards that they had been victims of crimes but did not reply in open court when asked
orallv. questioning should have been reopencd). But see. People v. Adkins, 235 ni.2d g, 17-20. 940 N.E.2d
t1.21-23 (20'0) (no error in removing juror for cause without follow-up guestions).

486 people v. Nitz, 216 (11 2d 400, 422-223, 848 N.E.2d 982, 996 {2006); People v. Kantu, 196 11l. 2d 105.
124-27. 752 NLb.2d 380, 391-93 (2061} (jury foreperson in a capital case did not reveal that he had gone 10
law schoo! with the Cook County Stale’s Atlorney, juror wrote a congratulatory note to the Cook County
State's Attorney after the trial which contained Janguage indicating a personal retationship, case remanded
for a post-trial hearing during which the trial court found that the juror and the Cook County State’s
Attorney had seen each other only twice since graduating from law school, the trial court found that the
uror’s state of inind allowed him to give to the defendant a fair and inpartial trial): People v. Monroe, 2011
IL App (5th)90616L (defendant entitled to evidentiary hearing when postconviction petition alleged that
one of the jurars lied during voir dirc when he denied knowing the defendant because the prospective juror
was carrving on a sexual relattonship with the defendant’s girlfriend and “voted to canvict the defendant
with the hope that [the girlfriend] would want him [the juror] more if the defendant was sent to prison.”);
Peaple v. Ollinger. 176 111.2d 326, 353, 680 N.E.2d 321, 335 (1997); People v. Dixon. 409 1. App.3d 915.
917. 918 N.E.2d 786, 787-88 (15t Dist. 2011) (no preiudice from failure to disclose 20-year-old arrests).

487 peaple v. Nitz, 219 111 2d 400, 848 N.E.2d 982 (2006}
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fairness. In People v, Potts, ™ a juror failed to disclose that her daughter had been murdcred and
that she was acquainted with witnesses that were named on the witness list. At a post-trial motion,
the juror testificd that she did not know the witnesses” names and did not realize she knew the
witnesses until the trial was underway. Further, the case did not involve a charge of murder and
the witness testified that she was not prejudiced or influenced by her knowledge ol any witness or
her experience with her daughter’s murder. Still. the Hlinois Appellate Court reversed the
conviction based on the juror’s omissions during voir dirg questioning.

G. Exhibits allowed during voir dire examination, trial court discretion. The Lllinois
Appellate Court has upheld a trial court’s decision to allow prospective jurors to see a disabled
plaintiff during voir dire because it allowed the parties to test far prejudit:e.JSQ The lllinois
Appellate Court has also ruled that trial courts have discretion to allow or refuse the showing of
~day-in-the-lifc” videos during voir dire examination of prospective jurors.Ho

H. Individual or in camera voir dire. The trial court has discretion to conduct individual yoir
dire out of the presence of the other venire members. but is not required to do 50.991 However,
individual voir dire might be required when jurors express fears about their personal satety such
that the defendant might not receive a trial by an impartial jury.m

[. Number of peremptory challenges, discretion to grant additional peremptory challenges,
and peremptory challenges when selecting altcrnate jurors. In criminal cases involving one
defendant. flinots Supreme Court Rule 434(d) grants parties fourteen peremptory challenges in
capital cases. scven peremptory challenges in non-capital felony cases, and five peremptory
challenges in all other cases. When multiple defendants are being tried before the same jury, each
defendant is allowed eight peremptory challenges in capital cases. five in non-capital felony cases.
and three in all other cases. The State is allowed the same number of peremptory challenges as all
of the defendants.*®® In addition, trial courts have the discretion to grant additional peremptory

B 224 1L App.3d 938, 947, 586 N.E.2d 1376, 1382-83 (2nd Dist. 1992).

9 2 aberts v. Sisters of Saint Francis Health Services, Inc.. 198 111.App.3d 891, 900-01. 556 N.E.2d 663,
668-69 (1990).

" Tolely v, Fletcher, 361 111 App. 3d 39, 50-51. 836 N.E.2d 667, 677 (1¥ Dist. 2005} (trial court refused
the video).

491 people v. Neal. 111 111.2d 180, 197-98, 489 N.E.2d 845, 852 (1985).

“1 115 v Bliteh. 622 F.3d 658, 665 (77 Cir. 2010) (“In light of the revelation that the whole venire had
been cxposed to the discussions of fear for personal safety, the defendants were concerned that they would
ol receive a fair trial from persons who might have prejudged the case or were motivated by fear or
preconception. They immediately requested a new poot or. at the least, individual questioning of the
prospective jurors. They received neither. It is certainly true that not all ailegations ot juror bias or
misconduct require individualized voir dire. We also recognize that “courts face a delicate and complex task
whenever they undertake to invesligate reports of juror misconduct or bias during the course of a trial .. ..
[Alny such investigation is intrusive and may create prejudice by exaggerating the umportance and impact
of what may have been an insigniticant incident.” Nonetheless, we find the procedure in this case
insufficient under the circumstances. The first important circumstance is, as we have already emphasized.
the widespread nature of the discussions among the jurors. Unlike cases where a judge decides against
individual voir dire of the entire parel at the risk of conjuring up new fears among previously unexposed
jurors. individual questioning here did not run the same risk of planting a new concern i anyone’s mind
since all the venire members were part of the discussion.™) (citations omitied).

NS CLR. 234(d) (2012),
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challenges.'™ Such a request might occur if the trial court rejects a party’s request for a challenge
for cause and the party must exercise a peremptory challenge to remove the prospective juror.

Supreme Court Rule 434(&:) states that, "Fach party shall have one additional peremptory chailenge
for cach alternate juror.”™ On its face, the rule gives an additional challenge for use when
alternate jurors are being selected and does not prevent carrying over percmptory challenges that
were not used when selecting the first twelve jurors. Some courts interpret the rule in this
manner.’™ In practice, many Hinois trial courts prohibit the parties from carrying over any
peremptory challenges for selection of alternate jurors. Under this interpretation of the rule, parties
are allowed only one peremptory challenge per alternate juror.

J. Public trial — voir dire may be closcd to the public in limited circumstances. “Just as a
government may impose reasonable time. place. and manner restrictions upon the use of 1ts streets
in the interest of such objectives as the free flow of traffic, so may a trial judge, in lhe mtere‘;t of
the fair administration of justice. impose reasonable limitations on access to a trial.” " But a trial
court must consider whether alternatives are available to protect the interests of the litigants and
the prospective jurors without closing the courtroom.

In Press-Enterprise Co. v. Superior Court,”™ three davs of voir dire were open to the public. but six
weeks of the jury sefection process were closed and media requests for the transcripts were denied.
The U.S. Supreme Court ruled that the procedure was illegal. *Absent consideration of
alternatives to closure. the trial court could not constitutionally close the voir dire.”™*"”

The LS. Supreme Court suggested a procedure to balance the interests of a public trial and furor
privacy:

The jury selection process may, in some circumstances, give rise to a compelling
interest of a prospective juror when interrogation touches on decply personal
matters that person has legitimatc reasons for keeping out of the public

M people v. Lidefonso. 2011 [L App (1st) 1011211 § 42 ("|H]ad defense counsel used a peremptory
challenge against [the prospective juror] and later exhausted all of the defendant’s peremptory challenges.
she could have requested, if necessary, additiona! peremptory challenges —a request that the trial court
could have granted at its discretion.”): People v. Bowens, 407 1. App.3d 1094, 1100, 943 N.E.2d 1249,
1257 (4th Dist. 2011) (“Had defendant used a peremptory chalienge [after unsuccessfully challenging a
prospective juror for cause] and later exhausted all of his pcremptory challenges, he could have requesied —
il necessary — additional peremptory challenges. a request the trial court could have granted al its
diseretion.”):; People v. Fort, 248 1ILApp.3d 301,311, 618 N.E.2d 445, 453 (1st Dist. 1993} ("A decision to
grant...a request for additiona! peremptory challenges rests within the sound discretion of the trial court.™)
LS .CLR. 434(e) (2012).

* Qee. e People v, Pate. 2012 1. App (5th) 1 10130U, 9 82 ("When the pane] of ]2 was compiete. the
defendant had one peremptory challenge remaining. which carried over for the selection of alternates.”).

*? Richmond Newspapers, Inc. v. Virginia, 448 U.S. 551, 581 n.18 (1980). While this case did not directly
concern jury selection, the U.S. Supreme Court cited Richmond Newspapers in a later case dealing with the
issue of closed voir dire. Press-Enterprise Co. v. Superior Court, 464 U.S. 501, 31 | n. 10 {(1984).

g4 LLS. 301 (1984,

¥ press-Enterprise Co. v. Superior Court, 464 U.S. 501, 511 (1984). See also, People v, Kellv. 397
HLApp.3d 232,259,921 N.E.2d 333. 358 (1st Dist. 2009) (" The questioning and selection of jurors has
historically been open to the public.”).




domain.. | A trial judge] should inform the array of prospective jurors. once the
general nature of sensitive questions is made known to them, that those
individuals believing public questioning will prove damaging because of
cmbarrassment, may properly request an opportunity te present the problem to the
judge i camera but with counsel present and on the record. By requiring the
prospective juror to make an affirmative request, the trial judge can ensure that
there is in fact a valid basis for a belief that disclosure infringes a significant
interest in privacy, This process will minimize the risk of unnecessary closure.
The exercise of sound discretion by the court may lead to excusing such a person
from jury service. When limited closure is ordered. the conslitutional values
sought 1o be protected by holding open proceedings may be satisfied later by
making a transcript of the closed proceedings available within a reascnable time,
if the judge determines that disclosurc can be accomplished while safeguarding
the juror’s valid privacy interests. Even then a valid privacy right may rise to a
level that part of the transcrint should be sealed. or the name of a juror withheld,
1o protect the person from embarrassment.”

The trial court may closc the courtroem during pre-trial hearings on questions to be presented to
prespective jurors. In People v. kelly,™® the trial court conducted closed hearings regarding
questionnaires for potential jurors and sealced the transcripts until after the trial. The trial court
considered alternatives including (1) redacting transcripts, {2) using pseudonyms for the jurors’
names, (3) questioning potential jurors during voir dire concerning pretrial publicity, or (4)
changing the venue of the trial. But the trial court rejected each of these alternatives as ineffective
or unworkable in the particular casc.”™ The lilinois Appellate Court affirmed the decision to close
the hearings and seal the transcripts. “Making the guestions public to the very pool from which the
jurors are about 1o [be] drawn would completely undermine their function. of eliciting honest and

. . . LE03
unrehearsed responses from potential jurors.”™

K. Replacing sitting jurors with alternates. Section | 13-4(g) of the Illinois Code of Criminal
Procedure and Supreme Court Rule 434(c) provide for mandatery replacement of a juror who dies
or is discharged before submission of a case 1o the jur)'.504 The replacement of a discharged juror
after deliberations begin is not directly addressed by these provisions.

In People v. Roberts,™" the lllinois Supreme Court ruled that a trial court may replace a juror with
an aiternate atter deliberations have begun, but the trial court must “review careluily the matter
and take significant precautions to avoid prejudice before aliowing substitution.™" In determining
whether 2 defendant was prejudiced by substituting a juror after deliberations have begun.
revicwing courts consider the totality of the circumstances including: (1) whether the alternate
juror and the remaining original jurors were exposed to outside prejudicial intluences about the

bt

" Press-Enterprise Co. v. Superior Court, 464 11.S. 501, 3(1-12 {1984).
P3G7 1 App.3d 232,921 NLE.2d 333 (Ist Dist. 2009).

RS

- 333,343 (Ist Dist. 2009).
% People v. Kellv, 397 1. App.3d 232, 260, 92 N.E.2d 333, 358 (Ist Dist. 2009).
NS .CRule 434{e) (2012); 725 UL.Comp.Stat. 3711 3-4(g; (2012).

Y03 214 1l 2d 106. 824 N.E.2d 250 (2005).
S00 peaple v. Roberts, 214 111.2d 106. 124, 824 N.E.2d 250. 260 (2005).
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case: (2) whether the original jurors had formed opinions about the case in the absence of the
alternate juror; (3) whether the reconstituted jury was instructed to begin deliberations anew; (4)
whether there is any indication that the jury failed to follow thc court’s instructions; and {5} the
length ot deliberations both before and after the substitution.”” The lilinois Supreme Court also
expressed concern about guarding the privacy and secrecy of a jury’s deliberations. Thus, trial
courts must be carcful to aveid inquiring as to jurors’ specific views on the case.’®

lilinois courts have applied a stringent test o ensure that a juror’s position during deliberations
does not influence the trial court’s decision whether to remove the juror: “{1]f the record evidence
discloses any reasonable possibility that the impetus for a juror’s dlsmlssal stems from the juror's
views on the merits of the case, the court must not disiniss the juror.” ® In People v. Gallano,™"
juror notes revealed the identity of a lone holdout juror who would not sign a guilty verdict. The
State performed a background check on the holdout juror and discovered that he had not honestly
disclosed his criminal background. The trial court dismissed the dishonest juror and the dcfendant
was convicted. The Tllinois Appellate Court reversed the conviction because the impetus for the
State’s background check was the juror’s status as the lone holdout. A

. Trial courts must not discourage candid and open responses by prospective jurors. When
a prospuctwquror states that he or she cannot be fair, a trial court may ask follow-up questions to
be sure that the prospective juror understands the issue and is genuinely unable to be impartial. But
the trial court must be careful not to discourage or intimidate the prospective juror or other venire
members from giving candid responses when questioned about potential bias.

in People v. Brown, '* a prospective juror stated that he or she could not be fair in a drug casc due
to personal experiences with family members addicted to drugs and “*drug problems™ on the west
side of Chicagp. The trial court asked several pointed questions. but the prospective juror
consistently denied the ability to be fair because of the nature of the charges. The judge then
ordered the prospective juror to return to court the next day to observe the trial.’

The defendant waived the issue before the trial court. The lilinois Appellate Court found that the
trial court’s conduct did not constitute plain error and would not reverse the conviction without
some showing that the selected jury was biased. 1% However, the Appellate Court cautioned, “It is

507 people v, Raberts. 214 H1.2d 106. 124, 824 N.E.2d 250, 260 (2005).

S08 people v. Roberts. 214 111.2d 106, 124, 824 N.E.2d 250. 260 (2005).

™ People v, Nelson. 235 111.2d 386, 445,922 N.E.2d 1036, 1088 (2009).

1354 L App.3d 941,821 N.E.12 1214 (1st Dist. 2004).

S pegple v. Gallano, 354 11 App.3d 941,953,821 N.E.2d 1214, 1224-25 (Ist Dist. 2004).

*1* 388 1L App.3d 1. 903 N.E.2d 863 (1st Dist. 2009).

Y people v. Brown, 388 1. App.3d 1. 2-3, 903 N.E.2d 863, 864 (Ist Dist. 2009).

" people v. Brown, 388 1L App.3d 1. 8, 903 N.E.2d 863. 869 (Ist Dist. 2009). The Illinois Appeliate
Court compared the situation to U.S. v. Rowe. 106 F.3d 1226 (5th Cir. 1997). in which the Cconviction was
reversed because the trial court ordered a venire member 1o return for jury service in cach of the next three
months. The Hlinois Appellate Court stated, ~[ We have no disagreement with the Rowe decision.. .First
and foremost. the crror in Rowe was preserved. The trial judge was given the opportunity by a delense
objection 1o strike the venire panel and continue with the jury selection with an untainted group of
prospective jurors.” 1d. See also, Peaple v, Morates. 2012 1L App (1st) 1019119 58-59, 966 N.E.2d 481,
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precisely that “frank® exchange between the prospective juror and the questioner that is the primary
objective of voir dire. Anything that might reduce that frank exchange should be avoided.™" The
Appellate Court also questioned the trial court’s authority to order an excused venire member to
return to court the next day.*'®

As an alternative. a trial court might consider asking a potentially dishonest prospective juror
attempting to avoid jury service to remain for an appropriate sanction after the remainder of the
prospective jurors are no longer present.

M. Preserving issues for appeal and failure to challenge. When objecting to a voir dire
limitation. the party must preserve the error by informing the trial court of the proposed questions
at the time when the error can be addressed.””

The failure to challenge a juror for cause or by peremptory challenge watves any obiection to that
juror.”'* Further. a court’s failure to remove a prospective juror for cause is grounds for reversal
only if the party exerciscd all of its peremptory challenges and an objectionable juror was allowed
to sit on the jury.”” Even if a party eventually exhausts all peremptory challenges, the issue is
waived if the party had any remaining peremptory challenges at the time the challenged juror was
accepted. ™

Despite the rule that a party must exhaust all peremptory challenges to preserve ervor, higher
courts sometimes consider a trial court’s denial of a chalienge for cause when the party still had
remaining peremptory challenges.”” In particular, a defendant does not waive a challenge for
cause by holding back peremptory challenges in a high publicity case. The {llinois Appellate Court
has explained:

The State initially argues defendant has waived any objections he might have
regarding jury impanelment, as he [ailed to exhaust all of his peremptory
challenges. Case law certainly suggests that failure to use all allotted peremptory
challenges precludes any complaint on appeal. Also, such failure by defense
counscl to exercise those challenges “tends to belie a claim of unfair prejudice.”
However, because of the amount of publicity in this case and the number of
venire[members] apparently influenced by it, defendant had special need to

495 {1st Dist. 2012) (threat to send prospective juror to a different court building to spend a month on a
medical malpractice case not plain error and issue waived by failure to object),

*" People v. Brown, 388 ILApp.3d 1. 5. 903 N.F.2d 863, 867 (ist Dist. 2009). See also, People v.
Morales, 2012 1. App (1st) 101911, 99 | [, 38-539.

1 pegple v Brown, 388 (1L App.5d 1. 5,903 N.E.2d 863, 866 (1st Dist. 2009).

"7 York v. El-Ganzouri, 353 Ll App. 3d 1, 12, 817 N.E.2d 1179, 1189 (1* Dist. 2004).

H people v, Metealfe, 202 Li. 2d 544, 551-52. 782 N.E.2d 263, 269 (2002); People v. Collins, 106 111.2d
237,271,478 N.E.2d 267, 282 (1985); People v. Rudeen, 2011 1L App (2d) 1006130 9 26 (“[Dlefendant
accepted {the prospective] juror, even though she coutd have exciuded her via peremptory challenge.
Defendant thus forfeited any objection...”); Peaple v. Redmond, 357 LIl App. 3d 256, 258,828 N.E.2d
1206, 1209 (1" Dist. 2005).

""" People v. Redmond, 357 1. App. 3d 256, 258, 828 N.E.2d 1206, 1209 (1™ Dist. 2005).

0 people v. Bowens, 407 HLApp.3d 1094, 1099-1100. 943 N.E.2d 1249, 1257-58 (4th Dist. 2011).

! See. e.g.. Leischner v. Advance Stores Company, 2011 Ll App.Unpub. LEXIS 271 (4th Dist. 2011):
People v. Hines, 163 1L App. 3d 289, 207, 518 N.E.2d 1562, 1367 (4th Dist. 1988).
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preserve his peremptory chalienges. We conclude we should not hold defendant to
have waived error in the denial of his challenges for cause for failing to exercise
all of his peremptory challenges.

522

N. that
~defnse counsel’s conduct during voir dire, including the decision whether t ercise a
pcrempiagy challenge, involves matters of trial strategy that generally age-fmune from claims of

sistance of counsel.”™* Even if a prospective juror siakeS that he or she cannot be fair.
ose to keep that individual to serve on the jupy™ lllineis courts also “decline to
trial court to sua sponte excuse a JrGr for cause in the absenee ofa

cause or cxercise ol a p ptory chalienge."525 However, “a trial court
remove a jurorsda sponte for cause...”™ %

ineffective
counsel may ¢
impose a duty upd
defendant’s challenge
certainly has the diseretion

restrictions make difficult issues on appeal because the
527 However, some decisions have refused to
saurt has explained. "Even it evidence of
air trial by a panel of impartial

0. Harmless crror. Typically. yor
trial court is granted wide digefCtion in this a
apply the harmless errogedle. The HHlinois Appellate™e
defendant’s guilt wasSufficient. issues involving the right
jurors cannot bedisposed of by the harnless error rule.”528

22 peaple v. Hines. 163 H.App. 3d 289,297, 518 N.E.2d 1362, 1367 (4th Dist. 1988) (citations omitted.
quoting People v. Sanchez. 115 Pl 2d 238. 265, 503 N.E.2d 277, 286 (1986).

% people v. Lopez. 371 [1L App.3d 920,933, 864 N.E.2d 726, 736 (1st Dist. 2007). See also. People v.
Manning, 241 [11.2d 319, 333, 948 N.E.2d 542, 550 (201 1) ("[Clounsel’s actions during jury seleclion are
generally considered a matter of trial strategy. Accordingly. counsel's strategic chaices are virtually
unchallengeable.”); People v. Banks. 257 1112d 154, 215-16 934 N.E.2d 435, 469 (2010) (“The law is
equally clear that defense counsel’s conduct during voir dire involves matters of trial strategy that generally
are not subject to scrutiny under Strickland v. Washington, 466 U.S. 668, 80 L. £d 2d 674, 104 §. Cr. 2032
(1984).7); People v. Jones, 2012 IL App. (2nd) 110346, 971 ("In general, counsel’s actions during jury
cclection are considered a matter of trial strategy, and counsel’s strategic choices are virtually
unchailengeable. Attorneys consider many factors in making their decisions about which jurors to challenge
and which jurors 1o accept, and reviewing courts should hesitate to second-guess counsel’s strategic
decisions. even where those decisions seemn questionable.”) (citations omitted).

2 See. e.c.. People v. Manning, 241 111.2d 319, 323, 948 N.E.2d 542,545 (2011) (detense counsel not
ineffective despite responses: “Q You cannot? A. No. |said it’s not going to change. | cannot be fair with
the case. (). You can be fair, or you cannot? A, No, I cannot be fair.”): People v. Metcalfe, 202 1. 2d 544,
782 N.E.2d 763 (2002).

525 people v. Metcalfe, 202 111 2d 544, 555, 782 N.E.2d 263, 271 (2002).

526 peopie v. Metcalfe. 202 111 2d 544, 556, 782 N.E.2d 263, 272 (2002).

527 people v. Peepies, 155 111.2d 422, 458-39, 616 N.E.2d 294, 3153 {1993).

S28 people v, Green, 282 LILApp.3d 510, 514. 668 N.E.2d 158, 160 (ist Dist. 19961 (quoting People v.
Mitheell 121 1L App. 3d 193. 196, 459 N.E.2d 351, 353-34 (2" Dist. 1984)).
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“LIVING WITH A SIX PERSON JURY”
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WHAT CHANGED?

The law reduces the number of jurors in civil cases
from 12 to 6. The Code of Civil Procedure now
expressly states, “all jury cases shall be tried by a
jury of 6.” 735 ILCS 5/2-1105(a)(West 2015).

It also changed the statute that governs juror fees
so that jurors are paid $25 for the first day of
service & $50 for every day thereafter “or such
higher amount as may be fixed by the county
board.” 55 ILCS 5/4-11001(West 2015).

Although the new statute doesn’t specify the cost
for alternate jurors, it contemplates an additional
fee for each alternate requested. This fee will be
set by the county board. Varies by County.




WHEN DID THIS HAPPEN?

November 25, 2014: House Amendments 1 & 2 to
SB 3075 are filed & assigned to the House Judiciary
Committee. Hearing held.

December 2, 2014: Bill passes in the House & Sen.
John Mulroe sponsors the Senate bill, which is
assigned to the Executive Committee. Hearing held.

December 3, 2014: Senate approves House
Amendments 1 & 2.

December 19, 2014: Former Governor Quinn signs
Public Act 98-1132 into law. Effective date: June 1,
2015.




WHAT DID NOT CHANGE?

The cost of a jury demand. In Cook County, the
cost remains $230.

The number of peremptory challenges & alternates
remains the same under 735 ILCS 2/2-1106(a) &
(b)(West 2015).

The manner in which jurors are passed upon &
accepted also remains unchanged -- panels of four,
commencing with the plaintiff. Alternate jurors

passed upon separately. 705 ILCS 305/21(West
2015).

Supreme Court Rule 285. Parties in small claims
cases can still demand a 12 person jury. Cost
remains $25.00.



HOW DOES ILLINOIS COMPARE?

Federal court requires a minimum of 6 jurors & no
more than 12.

A majority of states define a jury as being 12
jurors, but permit parties to stipulate to less.

Five states define a jury as six jurors, but permit
parties to demand twelve.

Two states require twelve jurors & do not permit
parties to agree to fewer than this number.

Seven states, including IL, define a jury as six
jurors & do not allow parties to demand more.




WHAT IS THE IMPACT?

Some studies suggest that significant reduction in
the number of jurors:

1) Decreases diversity of the jury;

2) Negatively impacts the deliberative process by
making dissenting jurors less likely to articulate their
views, diminishes the ability to accurately recall
evidence & reduces the overall quality of
deliberations;

3) Reduces the deliberation time;

4) Results in juries that are less likely to deadlock.



UNANSWERED QUESTIONS

1) What if suit was filed before June 1, 2015, but
defendant was not served until after that date -
can the defendant still demand a twelve-person
jury?

2) What if the judge, rather than the parties,
orders alternates? Who pays the cost? How do the
county clerks’ offices monitor the use of alternate
jurors?

3) Is it constitutional? See, Colgrove v. Battin, 413
U.S. 419 (1973) & Ballew v. Georgia, 435 U.S. 223
(1978).




WHAT TO DQO?

The Illinois Supreme Court tasked the Civil Justice
Committee with undertaking a comprehensive

project to study/analyze civil jury trials throughout
the entire state.

The Civil Justice Committee has not, & will not,
express a preference for a six or twelve person
jury. Instead, it will identify ways to enhance our
civil jury trial system as it currently exists.

It will begin by examining the use of preliminary
jury instructions, interim statements by counsel to
the jury, number of peremptory challenges & ways
to enhance jury deliberations.



CIVIL JUSTICE COMMITTEE

The Committee has developed questionnaires that
will be used in civil jury trials across the state.

Separate questionnaires will be completed by the
judges, lawyers & jurors.

After the data is compiled & analyzed, the
Committee will make specific recommendations to
the Supreme Court.



JUROR QUESTIONS

1) Did all of the jurors on your jury contribute to
your deliberations? If no, how many contributed?

2) Did any one juror dominate the deliberations?
How much influence did the foreperson have on
the jury’s decision?

3) What was your opinion of the number of jurors
on your jury?

4) How accurately was the evidence remembered
by the jury during deliberations?

5) How much did you rely on other jurors to
remember the evidence?



JUROR QUESTIONS

6) How thorough were the deliberations?
7) How satisfied were you with the deliberations?

8) How much did you participate in the
deliberations? How many participated more than
you?

9) What percentage of time was spent discussing
liability? Money awards or damages?

10) Questions about jurors’ racial/ethnic &
educational background, as well as gender &
employment status.



PRACTICAL TIPS

Make the most of voir dire.

Utilize S.Ct.Rule 243, which permits jurors to ask
questions of witnesses.

Provide substantive answers to questions that arise
during deliberations - but know the proper
procedures.

Get involved in efforts to preserve & enhance our
civil jury trial system - it is vanishing! In 2013,
there were 248,302 Law Jury cases filed in the
state, but only 1,059 of those cases generated jury
verdicts.



