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JUDGE LYNN M. EGAN

Judge Lynn M. Egan became a Cook County Circuit Court judge in 1995 and has served
in the Law Division for over 19 years. She has presided over high volume motion calls, an
individual Commercial Calendar, an Individual General Calendar and bench and jury trials. She
is currently the only Cook County judge assigned to a General Individual Calendar in the Law
Division. which includes every type of case filed in the Division, specifically including personal
injury actions such as medical & dental malpractice, product liability, infliction of emotional
distress, defamation/stander, premises liability, construction & motor vehicle accidents, as well
as commercial disputes such as breach of contract, fraud, conspiracy, breach of fiduciary duty,
wrongful termination, employment discrimination and legal & accounting malpractice. She
manages these cases from time of filing until final disposition, including ali motion practice, case
management, settlement conferences and frials. Additionally, Judge Egan is committed to
assisting parties with the voluntary resolution of cases. As a result, hundreds of cases pending
on other judges’ calls in the Law & Chancery Divisions & the Municipal Districts are transferred
to Judge Egan each year for seftlement conferences and she has helped facilitate settlements
totaling cver 250 million doliars.

Judge Egan has also served as a member of several lllinois Supreme Court
Committees, including the Executive Committee. Discovery Procedures Committee, Civil Justice
Committee and Educaticn Committee. She has also been a faculty member at dozens of judicial
seminars throughout the state, including the annual New Judges’ Seminar, regional conferences
and the mandatory Education Conference. She has authored numerous articles on subjects
such as discovery, requests to admit, restrictive covenants, Day-in-The-Life films, directed
verdicts, jury selection & instructions, Dead Man's Act, Supreme Court Rule 213, expert
witnesses. reconstruction testimony, court-ordered medical exams, attorney-client/work product
privileges, sanctions and damages. She also serves as a mentor for new judges and was
recently appointed to the llinois Courts Commission, a seven-member panel responsible for
rendering finai decisions on matters of judicial discipline.

Judge Egan has served on Bar Association committees and Boards of Directors and has
been a frequent speaker at Bar Association seminars. She has taught law schooi classes and
judged trial & appellate advocacy competitions. In 2012, she became a registered CLE provider
thraugh the Iliinois MCLE Board and provides free CLE seminars for attorneys and judges every
month. Since her monthly seminar series began in August 2012, Judge Egan has awarded over
10,000 hours of CLE credit to lllinois attorneys.

Prior to joining the bench, Judge Egan was an equity partner at Hinshaw & Culbertson,
where she focused her practice on medical negligence cases. In addition to trial work, she
argued before the illinois Supreme Court on a matter of first impression in the country in Cisark
v. Palos Community Hospital. Similarly, during her earlier career in the Cook County State's
Attorney's Office, she worked in the criminal and juvenile divisions and argued before the linois
Appellate and Supreme Courts on matters of first impression in Hlinois.




JUDGE PATRICIA O’BRIEN SHEAHAN

Judge Sheahan is a Cook County Circuit Court judge, currently assigned to
the First Municipal District, where she presides over a post judgment and
miscellaneous remedies call. She previously covered a civil non-jury trial
courtroom and a civil jury motion call. Judge Sheahan serves on the Board
of Directors of the Illinois Judges Association.

Prior to her election in 2014, Judge Sheahan served as Associate General
Counsel of the Rehabilitation Institute of Chicago (RIC), where she
oversaw all litigation and claims against RIC, including case investigations,
pre-trial discovery and settlement negotiations. Additionally, she handled
and defended all employment/labor matters and claims before the EECOC,
the NLRB and the IDHR, including fact conferences, mediations and
evidentiary hearings. She also represented RIC in a wide variety of other
complex disputes ranging from employment contracts, insurance coverage
and probate matters.

Before joining RIC, Judge Sheahan worked as a litigation associate at
Baker & McKenzie, LLP and gained extensive federal and state court
experience in a wide range of complex civil litigation matters, including
medical malpractice, employment, products liability, and class action suits.
She also represented clients at the appeliate level, including the Illinofs
Supreme Court and multiple appellate districts throughout the state of
filinois.

Throughout her career, Judge Sheahan devoted substantial time to pro
bono and public interest work. She has been active with the Center for
Disability and Elder Law and served for 12 years as a member of its
Governing Board of Directors, as well as its Advisory Board. She also
served as Vice President of the Easy K Foundation, which is a not-for-profit
residential home for individuais with developmental disabilities.



MATTHEW J. EGAN
Pretzel & Stouffer, Chartered
One South Wacker Drive, Suite 2500
Chicago, Illinois 60606-4673
312-346-1973/ 312-578-7432
megan(@pretzel-stouffer.com

Matthew J. Egan is a partner at Pretzel & Stouffer, Chartered, in Chicago. He is a
graduate of the University of lllinois in Champaign-Urbana and of Loyola
University of Chicago Law School.

He has successfully tried a wide variety of cases to verdict in state and federal
courts and before administrative agencies throughout the state of Illinois. The
focus of his practice is the defense of employment discrimination claims, medical
and non-medical professional liability claims, and serious personal injury claims.

He began his legal career in 1982 with the Cook County State’s Attorney’s Office
in the Criminal Appeals Division. From 1983 — 1988, he worked as a trial and
appellate attorney in the Chicago Regional Counsel’s Office of Hartford Insurance
Company. He joined Pretzel & Stouffer in 1988 and was elected a partner in 1991.
He serves on the firm’s executive, finance and ethics commaittees.

Additionally, he has been active with the ARDC for nearly 25 years. He was
appointed by the lilinois Supreme Court as a member of the ARDC's Inquiry
Board from 1989 to 1991 and from 1991 to 2012, he served as a member of the
ARDC’s Hearing Board. In 2013, he was appointed as a Special Counsel to the
ARDC.

Mr. Egan is a Fellow of the American College of Trial Lawyers and is AV peer
review rated by Martindale-Hubbell. He’s been recognized by his peers as an
Illinois Super Lawyer and as an Illinois Leading Lawyer each year since 2006. In
2010, he was one of the initial recipients of the Cook County Jury Verdict
Reporter's recognition for Trial Lawyer Excellence.
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e lllinois Rule of Professional Conduct 8.4(a)
& (J)

o Attorney Liability As Employer — “At Will”
Employment May Not Be What You Think,”
by Mr. Matthew J. Egan, August 2016.

e lllinois Personnel _Record Review Act:
Employer Beware!, by Mr. Matthew J. Egan,
August 2016.




ILLINOIS RULES OF PROFESSIONAL CONDUCT

Rule 8.4 Misconduct

it is professional misconduct for a lawyer to:

a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist

or induce another to do so through the acts of another.

violate a federal, state or local statute or ordinance that prohibits
discrimination based on race, sex, religion, national origin, disability, age,
sexual orientation or socioeconomic status by conduct that reflects
adversely on the lawyer’s fithess as a lawyer. Wnetner a discriminatory act
reflects adversely on a lawyer's fitness as a lawyer shall be determined after
consideration of all the circumstances, inciuding: the seriousness of the act,
whether the lawyer knew that the act was prohibited by statute or ordinance,
whetner the act was part of a pattern of prohibited conduct; and whether the act
was committed in connection with the lawyer’'s professional activities. No charge
of professional misconduct may be brought pursuant to this paragraph until a
court or administrative agency of competent jurisdiction nhas found that the
lawyer was engaged in an unlawfui discriminatory act, and the finding of the
court of administrative agency has become final and enforceable and any right
of judicial review has been exhausted.

See !n re Griffin, 838 N.W.2d 792 (2013)(Minnesota Supreme Court suspended
attorney for sexual harassment of student at faw Sschool clinic where attorney
served as adjunct professor and supervisor. ).




ATTORNEY LIABILITY AS EMPLOYER - “AT WILL” EMPLOYMENT MAY NOT
BE WHAT YOU THINK

Matthew J. Egan, Pretzel & Stouffer, Chartered,
One South Wacker Drive, Suite 2500
Chicago, IL 60606
megan@pretzel-stouffer.com e 312-578-7432

Introduction

In addition to the obligations attorneys owe to their clients and the courts under the
Rules of Professional Conduct and the professional and legal lability that may arise therefrom,
anorneys who employ others have obligations to their employees (and job applicants) and face
liability under Hlinois statutory and common law, just like any other employer.

I1is settled taw that unless specified otherwise. employment relationships in Hlinois are
~ar will” - meaning that cither the cmployer or the employee can terminate the relationship at
any time and for any reason, or for no reason at all, and either with or without prior notice.
Keisay v Motorola, Inc. 74 111.2d 172,182 (1978). Illinois law is equally clear, however, that
the at will emplovment relationship is subject to, and limited by, the rights conferred upon both
employees and job applicants by our state’s statules and common law, as well as by federal law.

The Hinois Human Rights Act, 775 ILCS 5/1-101, ef seq., is the primary statu'ory
source of tights and remedies for employees and of lability for attorneys as employers. The
Human Rights Act prohibits discrimination in employment and defines what constitutes
~unlawiul discrimination™ at all stages of the employment relationship, including the hiring
process.

Section 2-102(A-5) of the Human Rights Act also states that it is a civil rights violation
for an employer to prohibit employees from and to deny an employee’s request to work

alternative hours in order to make up time that the employee missed from work in order to



practice religious beliely, provided that doing so would not interfere with the “operational needs
ot the employer.”

The Human Rights Aet was enacted to give force to the provisions of Article I, § 17 of
the llinois Constitution, which states that “all persons shall have the right to be free from
discrimination on the basis of race, color, creed, national ancestry and sex in the hiring and
promotion practices of any employer.”

Scope of the Human Rights Act

The Act applies (o a private person. entity r organization that employs 15 or more
persons in 1llinois for at least 20 weeks at any time during acalendar year. (Sec. 2-

FOH(BY 1)a)). Part ume or season employees are counted for purposes of determining 1f the
threshold has been met. Local public entities are not subject to the 15 employee jurisdictional
threshotd. (Sec. 2-101(B)(1)(c)). In addition, the |5 employee threshold does not apply to
ciaims of sexual harassment or physical disability (handicap) discrimination. (Sec. 2-

LOL(BY 1HbY).

Protected Classes/Activities Under the Human Rights Act — Sec, 1-103(Q)

Race

Color

Age (40 years of age or older; between 18 - 39 for a training or apprenticeship)

Sex {pender)

National origin (the place where the employee or one of her/his ancestors was born}

Religious behief

Sexua: orientation

Pregnancy



Disability

Sexual harassment

Military status

Citizenship status

Order of Protection Status {issued per the Domestic Violence Actor by another statc)
Marital status (Sec. 1-103(}))

Military/Veteran Status (Sec. 1-103(J-1))

Arrest History (Sec. 2-103(A))

Speaking a foreign language in communicaiions not related to the employee’s duties

(Sec. 2-102(A-5)

Procedures Under the Human Rights Act — Charge Filing With IDHR and Subsequent
Steps

Sec. 8-111(D) of the Act specifies that “except as otherwise provided by law, no court
ot this stale shall have jurisdiction of an alleged civil rights violation other than as set
forth in this Act.” A Charge of Discrimination alleging one or more violations of the
Act must be filed with the 1llinois Department of Human Rights (IDHR) within 180
days after the conduct constituting the civil rights violation occurred. (Sec. 7A-
102(A) 1). Filing a charge at the EEOC within the 180 period will suffice.

1§ IDHR does not issue a report with the result of its investigation within 365 days afier
the Charge was filed, the complainant has 90 days thereafter within which to either nile
suit in the circuit court or file a complaint with the Human Rights Commission. Sec.
7A-102(G)(2). The complainant may alsa file suit in the circuit court within 90 days
after IDHR issues a finding dismissing the Charge for lack of substantial evidence (Sec.
7A-102(D)(3) or 11 IDHR issues a finding of substantial evidence. (Sec. TA-1G2{D4N.

Bypass IDHR - common law claims for violation of clear mandate of public policy

Retaliatory discharge for terminating emplovee for exercising rights under Worker’s
Compensation Act. Kelsay v Motorola, Inc., 74 111.2d 172 (1978).

Retaliatory discharge for lerminating employee for reporting illegal or improper conduct
of the emplover. Palmateer v International Harvester Co., 85 111.2d 124 (1981);
Michael v Preciyion Alliance Group. LLC 2014 1L 117376.



Ethical lssues — Misconduct under Rule 8.4(a) — (d)

In re Griffin 838 N.W.2d 792 (2013): Minnesota Suprerne Court suspends atlerney for
99 days for cngaging in sexual harassment of a student at 2 law school clinic at which the
attorney served as an adjunct professor and supervisor.

Pl optine iy provided for informiational peposes osthe and
showid v he constraed oy fegal advice or opitdon o any spectfic

HIINAY




ILLINOIS PERSONNEL RECORD REVIEW ACT:

EMPLOYER BEWARE!
Matthew J. Egan. Pretzel & Stouffer, Chartered,
meean< pretzel-stoufter.com = 312-578-7432

I. Overview

The Illinois Personnel Record Review Act, 820 ILCS 40/1, et seq.,
(“the Act”) confers employees with the right to inspect and to obtain a copy
of all of their “personnel documents” up to twice cvery calendar year at
reasonable intervals unless otherwise provided in a collective bargaining
agreement. The Act also confers former employees with the right to obtain,
upon written request, a copy of their personnel documents. The Act sets a
short deadline - - 7 working days - - within which an employer (or former

employer) must comply with a request for these documents.

The Act also permits an employee to file a complaint with the [linols
Department of Labor, if the employer has not complied with the requirements
of the Act. The Department of Labor is empowered to investigate the
complaint, issue a search warrant or subpoena to inspect the employer’s files,
or file an action in a circuit court to enforce the provisions of the Act. [f the
Department of Labor does not take action to obtain an employer’s
compliance with the Act, the employce may file a separate lawsuit against the
employer to compel compliance and to recover actual damages, costs, and
(for a wiltful and knowing violation of the Act) attorneys fees.

PRETZEL & STOUFFER Chartered
ONF SOUTH WACKER DRIVE » SUITT, 2500 « CHICAGO. ILLINOIS 60606 - 312-346-1973
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Further, unlike similar personnel records statutes in other states, the Act
imposes an evidentiary sanction if the employer does not provide the
employee with all responsive records in a timely fashion. Because the
consequences of noncompliance can permanently impair the employer’s
ability to defend a subsequent employment discrimination  claim, it o1s
essential that emplovers in [llinois understand what the Act requires and

when and how to comply with these requirements.
1I. Scope of the Act

Section 1(a) of the Act defines “employee” to include any current
employvee, any employee who is on lay-off and subject to recall, any
employee who is on a leave of absence with a right to return to work, and any

former employee who has been terminated within the past year.

Section 1(b) of the Act has an equally broad definition of “employer,”
which extends to any individual, corporation, partnership, labor organizatior,
unincorporated association, governmental entity, or business or commercial

entity which has five employees.

The Act broadly defines “personnel documents,” which an employer
must permit an employee to inspecl and must produce to the employee upon
request. Section 2 of the Act defines “personnel documents” as any

documents which “are, have been or are intended to be used in determining

PRETZEL & STOUFFER Chartered
ONF SOUTH WACKER DRIVE < SUITE 2300 « CHICAGO, ILLINOQIS 60606 = 312-346-1573
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[the] employee’s qualifications for employment, promotion, transfer,

additional compensation, discharge or other disciplinary action . . .”

The Act does not define what documents an employer must maintain as
part of an cmployee’s “personne] file;” nor does the Act require thal an
cmployer create and maintain any personnel records at all. In fact, the Act
specifically states that its provisions do not apply to an employer that docs

not maintain any personncl records.

[1I. Exceptions

Section 10 of the Act enumerates 7 situations as exceptions to an
cmployee's statutory right to inspect and obtain a copy of his or her personnel

documents pursuant to Section 2 of the Act. These exceptions are as follows:

(a) Letters of reference for the cmployee or external peer review
documents for academic employces of institutions of higher
education;

(b)  Any portion of a test document, although the cmployee may
inspect a cumulative total test score for either a section of the test
or the entire test document;

(¢) Documents related to the employer’s staff planning, business
development, expansion, and closing or operational goals il those
materials relate to or affect more than one employee, as long as
the employer does not use or intend to use these documents in
determining an individual employee’s qualifications for either
¢mploy ment, promotion, transfer, additional compensation,
discipline, or discharge;

PRETZEL & STOUFFER Chartered
ONE SOUTH WACKER DRIVE » SUITE 2500 » CHICAGO, ILLINQIS 60606 « 312-336-1973



IV.

(d)

(e)

(g)

“Information of a personal nature” about a person other than the
requesting employee “if disclosure of the information would
constitute a clearly unwarranted invasion of the other person’s
privacy;”

An employer who does nol maintain any personnel records;

Records which are relevant to “any other pending claim between
the employer and employee which may be discovered in
judicial proceeding;” and

[nvestigatory or security records the employer maintains to
investigale criminal conduct by an employee or “other activity by
the employee which could reasonably be expected to harm” the
emplover’s property, operations or business, or which could
cause the employer to incur financial liability on account of the
employee's activity — unless and until the employer takes adverse
personnel action toward the employee based on the information
in these records.

Time for Compliance

Section 2 of the Act requires the employer to provide the employee

with an opportunity to inspect the employee’s personnel documents within 7

working days after the emiployee makes a request for inspection. Section 2 of

the Act also allows the employer to have an additional 7 days (presumably

seven working days, although that is not specified) to comply with the

employee’s request for inspection if the employer can “reasonably show?” that

the original deadline cannot be met.

PRETZEL & STOUFFER Chartered

ONE SOUTH WACKER DRIVE « SUITE 2500 « CHICAGO, ILLINOIS 60606 » 312-346-1973
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V. Sanction for Noncompliance

Section 4 of the Act, imposes a severe sanction on an employer who
fails to provide the employee with all a copy of all personnel documents
within the scope of the Act. Specifically, Section 4 states that personnel
record information which was not, but which should have been, included in
the employee’s personnel record “shall not be used by an employer in a
judicial a quasi-judicial procedure.  Section 4 further states that material
which shoutd have been, but was not, included in the employee’s personnel
record “shal! be used” in a subsequent judicial or quasi-judicial proceeding at

the employee’s request.

The evidence-barring sanction under Section 4 is not automatic. An
employer may be allowed to use personnel record information in a
subsequent judicial or quasi-judicial proceeding, but only if the judge or
hearing officer concludes that the information “was not intentionally
excluded [rom the [employee’s] personnel record by the employer,” but only
il the employee agrees to such use or the employee has been “given a
reasonable time to review the information.” As a practical matter, this
limited excention to Section 4 imposes a burden on the employer to establish,
to the satisfaction of a judge, administrative law judge or hearing ofticer that
its failure to include all of the required “personnel documents” in the
materials it originally provided to the employee was inadvertent and not
intentional.

PRETZEL & STOUFFER Chartered
ONL SOUTH WACKER DRIVE » SUITE 2500 « CHICAGQ, ILLINOIS 60606 = 312-3d6-1973
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Both the District Court here in Chicago and the Seventh Circuit Court
of Appeals have ruled that evidence barring sanction codified in Section 4 of
the Act does not apply to proceedings in federal court in which the plaintiff’s
claim is based on federal law. These courts have ruled that the provisions of
federal law concerning the admissibility of evidence apply, and not Section 4
of the Act. Park v. City of Chicago, 297 F.3d 606 (7th Cir. 2002), Reineke v.
Circuit City Stores, Inc., 2004 U.S. Dist. Lexis 3495 (N.D.111. 2004).

V1. Recommendations

The provisions of the Act arc a trap for an unwary employer. Too
often, an employer’s HR staff responds to a current or former employee’s
request for a copy of records under the Act by simply copying whatever
documents happen to be in the “personnel file” without verifying whether the
file contains all of the employee's “personnel documents” as defined by

Section 2 of the Act.

In doing so, the employer, although acting in good faith, has set itself
up for the evidence-barring sanction under Section 4 of the Act if it attempts
to defend a subsequent employment-related claim by relying on documents
cvidencing the emplovee's poor performance, violation of policy,
misconduct, poor attendance, etc., when those documents were not included
with the records the employer produced in response to the employee’s request

under the Act.

PRETZEL & STOUFFER Chartered
ONE SOUTH WACKER DRIVE » SUITE 2500 » CHICAGO, ILLINOIS 60606 » 312-346-1973



[t is therefore essential that HR personnel be well informed of the broad
scope of Section 2 of the Act and the severe sanction Section 4 of the Act
imposes if zll relevant “personnel documents” are not produced to the
employee.

Because of the sanction the Act imposes on an employer in a
subsequent legal proceeding in erther state court or before a state or local
covernmental administrative agency, the employer’s legal counsel should
review all pertinent “personnel documents” before an employee is provided
an opportunity to inspect the records and before any records are produce to

the employee or the employee’s attorney.

This ontline is provided for_informational purposes only and shouid not
be construed as legal advice or gpinion on any specific facts. Matthew J.
Egan and his colleagues it Pretzel & Stouffer, Chartered are avatiable to
provide _advice _and __ assistance tailored to _address  particular
circumstances.

PRETZEL & STOUFFER Chartered
ONE SOUTH WACKER DRIVE « SUITE 2500 » CHICAGO, [LLINOIS 60606 « 312-346-1973
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